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FAILURE DRAWEE BANK BEFORE REMITTANCE 
COLLECTED 


The courts have held great many instances that negligence 
for bank, holding check for collection, forward direct the 
bank which drawn. these cases, where the collection has been 
lost through the failure the drawee bank through some other cause, 
has been held that the collecting bank liable the owner the 
check. 

about twenty the States this rule has been changed statutes 
which provide that shall not regarded negligence for collecting 
bank forward items direct the drawee banks. And, under the 
regulations the Federal Reserve Board, the Federal reserve banks 
are permitted make collections this manner. Where bank au- 
thorized forward check directly the drawee bank and the drawee 
bank remits exchange and fails before the exchange can collected, 
the questions may arise the rights the owner the check against 
the assets the failed bank. The question whether the check owner 
entitled have his claim paid preferred one whether must 
come and share with the general creditors. The answer depends 
principally upon the form which the check indorsed. 

held that where the check indorsed ‘‘for collection and re- 
the relationship principal and agent established and 
the drawee bank holds the proceeds trust fund for the benefit 
the owner. this connection, the fact that the check collected 
the simple process charging against the drawer’s account im- 
material. This was determined recent decision the Kansas City, 
Miss., Court Appeals, Federal Reserve Bank St. Louis, Agent, 
Quigley, 284 Rep. 164. 

The case further held that, the item payable the bank which 
sent and paid check drawn upon that bank, the owner en- 
titled preference provided appears: (1) that the item was for- 
warded for collection and remittance; (2) that the balance the drawer 
the check given payment was sufficient; (3) that the bank had 
sufficient funds honor the check, and (4) that, the time the fail- 
ure, the bank had sufficient funds pay the amount. The word 
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used this connection includes deposits solvent correspondent 
banks well cash hand. 


reaching this conclusion, the court quoted the following statement 
from earlier Missouri decision, Federal Reserve Bank St. Louis 
Millspaugh, 282 Rep. 706: 


facts disclose that reciprocal accounts were kept between 
these banks, the respondent and the appellant. Where note, check, 
drait forwarded one bank another, bearing restrictive in- 
dorsement ‘for and remittance,’ under directions collect 
and forward the proceeds the sender, the relation principal and 
agent created and not that debtor and creditor. The funds thus 
lected are held constitute trust fund, and entitled preference 
over the claims general creditors. When the relation existing be- 
tween two banks, the case bar, that principal and agent, 
the funds collected the collecting bank for the forwarding bank be- 
come impressed with trust favor the owner the item collected. 
This true, although the item collected one drawn the collecting 
bank, and charging the item against the drawer’s ac- 
count, item payable the collecting bank and col- 
lected check drawn it. The trust either case follows the funds 
into the hands the receiver—in this instance, the finance commissioner 
—although the collecting bank may fail before remitting the proceeds 
collected, provided the following conditions exist: (1) That the item was 
forwarded for collection and the collected proceeds; (2) 
that the drawer the check had sufficient balance with the collecting 
bank authorize the charging the item his account; (3) that 
the time the charge was made the collecting bank had sufficient funds 
available honor the check; (4) that the bank which failed had the 
time the receiver took charge same sufficient funds hand pay the 
amount had collected.’’ 


The court, referring the case under consideration, went say: 


facts the case bar show that plaintiff bank and the Bank 
Syracuse were doing business under the ‘collection and remittance’ 
method therefore, under the decision the Supreme Court, the re- 
lationship principal and agent was created and not that debtor and 
follows that, although the items controversy col- 
lected were drawn the collecting bank, and collected them charg- 
ing the items against the drawers’ account, the funds the bank were 
augmented thereby, and the funds thus collected constituted trust fund 
and entitled preference over claims general creditors. All the 
conditions for preference laid down the Supreme Court the case 
Federal Reserve Bank Millspaugh, supra, are present the case 
bar. 

attempts distinguish this case from the one last men- 
tioned, calling our attention that part the agreed statement 
facts showing that April there was only $1,372.93 cash the 
vaults the Bank Syracuse, and that that amount was reduced 
$1,085.72 when the bank failed April 7th; that the sum money 
which passed the defendant this case liquidating agent for the 
Bank Syracuse was the latter sum, and claimed that, under the 
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ruling the Midland Bank Brightwell, 148 Mo. 358, 994, 
Am. St. Rep. 608, which was not overruled the Supreme Court: 

must have been sufficient funds the bank when col- 
lected the items and when failed, have paid the checks before there 


can any preference.’ 
Assuming that the $5,000 credit against the balance the Syracuse 


Bank the Citizens’ National Bank was proper one, there remained 
the vaults the Bank Syracuse, and solvent correspondent 
banks, subject check, funds sufficient meet the items now contro- 
versy they were received the Bank Syracuse, and the time 
that bank closed there was sufficient such funds pay said items. 

question determined, then, whether the word ‘funds’ 
used the Supreme Court the case Federal Reserve Bank St. 
Louis Millspaugh includes deposits solvent correspondent banks. 
The word ‘funds’ one common meaning, and its broadest sense 
all assets. The word used, course, several connections 
such funds,’ funds,’ ‘school funds,’ ete., including 
‘funds bank.’ the latter character funds with which are 
now dealing. not necessary for hold that the word ‘funds,’ 
used the connection now under consideration, broad enough 
all the assets bank (but see Nichols Bank 
278 793), for the reason that has been expressly held that 
‘funds bank’ means, not only the cash its vaults, but all its 
funds, including its deposits solvent correspondent banks. Yellow- 
stone County First Trust Savings Bank State, Ind. 549, 551, 
522, and Bank Poplar Bluff Millspaugh, 


Another decision holding the same effect Bank Poplar Bluff 
PRESENTMENT DRAFT AFTER EXPIRATION LETTER 

CREDIT 

The holder draft, drawn against letter may enforce 
the draft, although not presented until the day after the expiration 
the letter least, the holder may recover where ap- 
pears that the delay presentment was not due negligence his 
part. This point was decided the United States Cireuit Court Ap- 
peals the recent case Second National Bank Toledo Samuel 
Sons, Fed. Rep. (2d) 963. 

The action this case was brought against the person who caused the 
letter issued. The defendant’s liability was based the fact 
that, instructing the bank not pay the draft, induced the bank 
break its contract. The court also intimates that the holder the 
draft could have recovered action against the bank which issued 
the letter. 

The facts showed that the defendant company was the success- 
ful bidder for quantity scrap metal, offered for sale 
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the United States Government. Upon the acceptance its bid 
obtained from the Irving National Bank New York letter credit 
for $28,527.12 favor the government representative charge 
the sale. The expiration date the letter was subsequently extended 
and including February 1923. January the government 
representative drew draft against the letter and negotiated the 
plaintiff bank. the same day, the plaintiff mailed the draft the 
Irving National Bank. the regular course the mail the draft should 
have been delivered the Irving Bank the morning February 
But, owing delay the mail, the draft was not delivered 
the bank until February 2nd. The bank once communicated with 
the defendant company requesting its authority pay the draft, but 
the defendant refused. The plaintiff bank thereupon instituted this 
suit recover the amount the draft. 

was held that the delay presenting the draft was excused under 
that section the Negotiable Instruments Law excusing delay which 
circumstances beyond the control the holder. was 
further held, already stated, that the plaintiff was entitled recover 
the ground that the defendant, refusing permit the Irving 
Bank honor the draft, thereby caused the bank break its con- 
tract and rendered itself liable the plaintiff bank. The following 
paragraphs are quoted from the court’s opinion: 


actionable wrong procure the breach existing con- 
tract. Contract rights are property, and such are entitled the pro- 
tection the law, and knowingly induce one the parties wrong- 
destroy his proerty. 

defendant has entered into contract with the plaintiff herein. 
The contract appears have been with the Irving National Bank, which 
issued letter credit. The defendant procured the Irving National 
Bank issue the letter credit, and it, and not the defendant, was 
therefore the promisor. While contractual relation exists between the 
plaintiff and the defendant, the defendant has assumed quasi contrac- 
tual relation with the plaintiff. That relationship grows out the 
fact that the defendant received benefit the retention which would 

-work serious injustice the plaintiff. And this quasi contractual 
obligation imposed without reference the obligor’s assent. 
essential the existence quasi contractual obligation that 

(1) That the defendant has received benefit from the plain- 
tiff. (2) That the retention the benefit the defendant inequit- 
able. 

benefit which the defendant received from the plaintiff’s as- 
signor was the merchandise which turned over the defendant, and 
which the latter was pay for turning over irrevocable letter 
was pursuant that agreement that the Irving National 
Bank issued its ‘‘irrevocable letter and agreed pay 
the holder draft drawn under the latter and presented according 

its terms. The retention the benefit the defendant inequitable, 
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inasmuch the bank, acting under the instructions the defendant, 
refused pay the last draft drawn the bank, and which the plain- 
tiff, having purchased, presented accordance with its terms. 

clearly appears this case that the benefit conferred upon the 
defendants was due misreliance the promise the defendant that 
would furnish irrevocable letter credit, which fact fur- 
nished, but afterwards wrongfully directed the bank not pay before 
had been paid full. The assumption that the letter credit would 
paid accordance with its terms, therefore, turned out er- 
roneous; and the goods were delivered the plaintiff’s assignor, and 
the draft was purchased and the money paid the plaintiff under 
mistake ‘anticipated The result that the defendant, who re- 
voked the letter credit, has its hands the merchandise, for which 
has not paid full, and for which, equity and good conscience, 
liable quasi contract the plaintiff the sum $8,038.73, with 
interest thereon from January 31, 1923, that the date upon which 
the draft was payable the Irving National Bank. 

there question but that defendant has received property 
for which has not paid, and the retention which injustice, 
there clear moral obligation make restitution the plaintiff, who 
parted with its money under mistake fact and upon 
letter which was. upon its face, irrevocable, but which the de- 
fendant induced the bank wrongfully 


one point the opinion, the court intimates that the draft, any 


event, was presented proper time because, being sight draft, was 
entitled days grace. This seems overlook the Negotiable 
ments Law, which provides that ‘‘every negotiable instrument 
payable the time fixed therein without grace.’’ some the States 
exception made the statute favor sight drafts. This ex- 
ception does not appear, however, the statute adopted New York. 


NATIONAL BANK NOT LIABLE NOTE INDORSED 
VICE-PRESIDENT 


Where promissory note made payable the vice-president 
national bank and indorsed him, the holder the note cannot charge 
the national bank with liability the indorsement. This even 
though the custom the bank transact its business the name 
the vice-president, and the money for which the note given loaned 
the maker the bank and the note payable the bank. This point 
was decided the Supreme Court Nebraska Norfolk National 
Bank First National Bank Bristow, 210 Rep. 101. 

The note question was payable the First National Bank 
tow, the defendant the case. was made payable the order 
Samuelson, who was vice-president and managing officer the 
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bank. was indorsed Samuelson his name and came the hands 
the plaintiff bank holder due course. 

The plaintiff brought this action against the defendant bank, con- 
tending that, under the the defendant bank was the real 
payee and indorser the note. The court held that the defendant could 
not held liable the note. The note was unambiguous its terms and 
was payable Samuelson without qualification and indorsed his name. 
permit the plaintiff show that the indorsement was intended 
obligation the defendant would violation the rule that 
written contract cannot varied oral testimony. 


holding that the defendant was not liable, the court wrote part 
follows: 


insists that defendant, the First National Bank Bristow, 
fact lent Loomis (the maker) the money for which gave the note 
controversy, that defendant was the real payee and the first indorser, 
that these transactions defendant conducted, pursuant custom, the 
business the adopted name Samuelson and that the liability 
the actual indorsement the same the name the First Na- 
tional Bank Bristow, defendant, had appeared the note payee 
and the indorsement indorser. The position outlined does not seem 
Samuelson accepting and transferring note would identical with 
that defendant—the bank which was the managing officer. Iden- 
tity parties important factor banking affairs. 

attempting reform the note plaintiff demanded the 
enforcement obligation not expressed implied the writing 
itself. This required oral proof variance with what clearly ex- 
pressed the face and back the note which the action was based. 
also required oral proof the written contract 
the parties unambiguous terms not what purports be. 
negotiable instrument with indorsements thereon, any, has definite 
import commerce, carrving generally its face and back its obliga- 
tions and the names the obligors. the channels trade not 
Furthermore national bank creature Federal law with cor- 
porate name used conducting the business banking. seems 
clear, therefore, without reformation the note, absence fraud 
mistake, that parol evidence was inadmissible for the purpose show- 
ing that the writings did not disclose their face their true import. 
that custom created unexpressed obligation that Samuelson 
was adopted name defendant. The controlling principle that 
one whose name nowhere apnears negotiable promissory note not 
generally chargeable indorser. There are exceptions the rule but 
none them anplies the facts the present case. follows that 
the action was properly 


Negotiable instruments are sometimes-made payable person 
Negotiable Instruments Act the instrument deemed payable 
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the bank and may indorsed either the name the bank the 
officer. This section the law provides follows: 


other fiscal officer bank corporation, deemed prima facie 
payable the bank corporation which such officer and 
may negotiated either the indorsement the bank corporation, 
the indorsement the 


LAW REQUIRING BANK COMMISSIONER KEEP INFORMA- 
TION BANK’S SECRET HELD UNCONSTITUTIONAL 


Missouri statute requiring the bank commissioner keep secret 
information obtained the examination banks has been held 
unconstitutional the case Parte French, 285 Rep. 513, 
decision the Supreme Court Missouri. The statute question, sec- 
tion 11679 the Revised Statutes 1919, amended the Laws 
1923, page 222, and the Laws 1925, page 230, contains the following 
provision 


bank commissioner, his deputies, clerk, stenographer, each ex- 
aminer and every employee shall bound, under oath, keep secret 
ali facts and information obtained the course all examinations, ex- 
cept far the duty such officer requires him report upon 
take special action regarding the affairs any bank, private banker, 
savings and safe deposit company trust company, and except when 
called witness any criminal proceedings criminal trial 
court justice. any bank commissioner, deputy, clerk, stenographer 
examiner shall disclose the name any debtor any bank, private 
banker, savings and safe deposit company trust company, anything 
relative the private accounts, affairs transactions such bank, 
private banker, savings and safe deposit company trust company, 
shall disclose any facts obtained the course his their examination 
any such bank, private banker, savings and safe deposit company 
trust company, except herein provided, shall deemed guilty 
misdemeanor, and upon conviction thereof court competent juris- 
diction, subject forfeiture his office and the payment fine 
not less than one hundred dollars, nor more than one thousand dol- 
lars, provided, however, that the bank commissioner, his deputies, and 
each examiner may furnish the Federal Reserve Board, the Federal 
reserve banks examiners duly the Federal Reserve 
Board, the Federal reserve banks, the Comptroller the Currency 
the United States, examiners duly appointed him, the clear- 
ing houses the State Missouri and examiners duly appointed 
them, copies all examinations made, and may disclose such Federal 
Reserve Board, Federal reserve banks, comptroller the 
houses, examiners, any information with reference the con- 
dition affairs State banks trust companies organized under the 
laws this State.’’ 
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One the court’s reasons for holding the statute unconstitutional 
was that the statute violates the Fourteenth Amendment the Federal 
Constitution which forbids any State deny any equal pro- 
tection the laws, and also conflicts with section 53, subdivision 26, 
article the Missouri Constitution, which forbids the passing any 
special law ‘‘granting any corporation, association indi- 
vidual any special exclusive right, privilege immunity.’’ hold- 
ing the statute invalid for the reason stated the court said: 


section permits the bank commissioner, his deputies and exam- 
iners, furnish information, which they obtain from examination 
bank, the Federal Reserve Board, Federal reserve banks, the 
United States Comptroller the Currency, their examiners; clear- 
ing houses the State Missouri, and their examiners. These are ex- 
cepted from the restriction which binds him, under penalty, for 
misdemeanor, reveal any person the result such examinations. 
This feature the statute clearly contrary the equal protection 
the Federal Constitution, and subdivision 26, section 53, ar- 
ticle the State Constitution. The rule stated Cooley his Con- 
stitutional Limitations, and quoted several times this court, governing 
this principle, follows: 

statute would not constitutional which should 
particular individuals from class locality, and subject them 
peculiar rules, impose upon them special obligations burdens 
from which others the same locality class are exempt. 
Every one has right demand that governed general rules, 
and special statute which, without his consent, singles his case out 
one regulated different law from that which applied all 
similar cases, would not legitimate legislation, but would such 
arbitrary mandate not within the province free government.’ 157 
Mo. 132, 547. 

for legislative purposes must rest upon some dif- 
ference which bears reasonable and just relation the act respect 
which the proposed. cannot arbitrary clas- 
sification. The Legislature may pass laws applicable particular 
individuals, but such laws must bear equally upon all individuals 
naturally within the class. The Legislature may not classify 
characteristics qualities which might distinguish individuals un- 
less that distinction applies the particular matter under considera- 
tion. 

what purpose could Federal reserve banks desire information 
possession the commissioner finance obtained from examination 
State banks, except might useful them creditors debtors 
such State banks, having some other business relations with it? 
Likewise, the Federal Reserve Boards and clearing houses the State 
Missouri could have use for such information except they repre- 
sent creditors, debtors, persons having certain business relations with 
such banks. reason appears, either the act the 
shown this which would distinguish between such persons and 
other creditors, debtors, and persons having business relations with the 
say that one consists Federal reserve banks distinguished 


from State banks individuals. They are all creditors debtors 
otherwise interested the same way. Nor any rational classifica- 
tion say that Federal Reserve Boards and State clearing houses repre- 
sent persons interested banks the hands the commissioner as. 
distinguished from other representatives persons interested the 
bank. There being reasonable distinction the character business. 
the corporations enjoying this privilege, the law unconstitutional. 

may said that, since the point here whether the court 
has power compel the production records, the statute can apply 
case where Federal reserve bank litigant well the parties 
this suit. The rational interpretation the statute, the Legislature 
intended it, makes mean that the Federal reserve bank had access 
the records the bank commissioner, would have had the right through 
the instrumentality the court compel their production civil 
ease. The discrimination inheres which permits the Federal reserve 
banks obtain information possessed the bank commissioner, and 
denies plaintiff that information, either personal request through 
the instrumentality the court’s process.’’ 


The other reason for holding the statute unconstitutional was that 
the statute, preventing the courts civil cases from procuring evi- 
dence, interferes with the functions the courts and, therefore, vio- 
lates section 10, article the Missouri Constitution, which provides 
follows: 


courts justice shall open every person, and certain 
remedy afforded for every injury person, property character, and 
that right and justice should administered without sale, 


DRAWER NOT ENTITLED PREFERENCE UPON FAILURE 
BANK HOLDING DRAFT FOR COLLECTION 


the facts two cases recently before the United States Circuit. 
Court Appeals were similar the court disposed both cases the 
same opinion. The cases question are Larabee Flour Mills First 
National Bank Henryetta, Okla., and Farmers’ National Bank Bur- 
lington, Kan., Kansas Flour Mills Co., Fed. Rep. (2d) 330. 

each case appeared that the plaintiff drew draft de- 
positor the defendant national bank, and caused the draft sent 
the bank for collection and remittance the proceeds. The bank, 
each case, accepted the drawee’s check, drawn itself, payment 
the draft, the drawee having deposit funds more than sufficient 
meet the check. The bank charged the amount the check the de- 
positor’s account, and mailed the bank from which had received the 
draft for collection, draft another bank for the amount the pro- 
ceeds the original draft. each case the defendant bank failed be- 
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fore the draft could collected, and payment was refused upon pre- 
sentment. 


The question each case was whether the plaintiff was entitled 
have its claim for the amount the draft sent the defendant bank 
for collection given preference over the claims other creditors 
payment out the assets the defendant bank. was held that 
neither case was the plaintiff entitled preference, for the reason 
that additional funds were brought into the defendant bank either 
and that the plaintiff’s claim should allowed only 
general claim. The court’s reason for denying preference both cases 
discussed the following paragraphs quoted from the court’s opinion: 


claimant asserted equity, that the assets taken over the 
Comptroller are trust funds which preferred beneficiary. 
difficult explain understand what equitable right one who has 
not contributed the creation fund should given special and 
superior interest therein, though some the State courts seem 
hold. The collecting banks acted agents, Commercial Bank Arm- 
strong, 148 50, Ct. 533, Ed. 363, and had they collected 
and retained the funds called for the drafts, was their duty 
account insolvency, the equities claimants would plain; but 
instead doing they merely shifted credits their books and records. 
part the funds the banks when they failed was placed there 
claimants any one for them. each case the draft was paid 
check the insolvent. 

funds were brought into the bank either transac- 
tion. the drafts which they held for collection had been paid 
rency check some other bank, the insolvents’ assets would have 
been increased that much when thereafter their remittance drafts were 
dishonored and that event equity would have regarded the collections 
trust funds, followed them into the increased assets and, the extent 
the increase applied them first discharge these claims. This 
our conception the rule and the reason for it, applied the Federal 
has been repeatedly announced this court. the course 
the this court Beard Independent Dist. Pella City, 
375, 562, which presented the same issue have here, 
like controlling facts, said: 

appears that the fund estate coming into possession 
the receiver has been augmented benefited the wrongful use 
the trust fund, reason exists for giving the owner the trust fund 
preference over the general creditors, and assume [the 
position] the owner trust fund, and such assert preferen- 
tial right payment full out the cash fund coming into the hands 
the receiver, the detriment the general creditors, [claimant] 
ought held satisfactory proof the fact upon which the right 
preference rests, wit, that the fund coming into the receiver’s 
hands has been augmented and increased the addition thereto the 
trust money, not matter inference, nor result mere entries 
books but the fund property against which the 
preference sought enforced has been fact augmented bene- 
fited the addition thereto the trust fund.’ 
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EXPRESS COMPANY’S FAILURE PAY FUNDS TRANS- 
MITTED CABLE 

The case American Railway Express Company Bailey, recent 
decision the Supreme Court Mississippi, concerned the liability 
express company which failed deliver the entire amount funds 
from the United States Shanghai, China. 

The plaintiff this case alleged that was teacher history, and 
that entered the United States Consular Service India order 
that might have opportunity his return trip from India 
travel through the countries the Orient and visit places outstand- 
ing historical significance. further alleged that after resigned 
from the consular service started upon the tour which had con- 
templated that when arrived Shanghai, China, found that 
needed additional funds pay the expenses the trip which had 
planned; that cabled his father, Jackson, Miss., send him 
the sum $500. 

appeared that the cablegram was delivered the plaintiff’s father 
March 1924, and that the same day the plaintiff’s father paid 
the agent the defendant express company Jackson, Miss., the 
sum $500 American money, together with $8.86 charges thereon, 
with directions transmit and pay the money the plaintiff Shang- 
hai, China. 

March 13, 1924, the defendant’s agent Shanghai informed the 
plaintiff that the money had arrived the Shanghai office March 
llth. Thereupon the agent tendered the plaintiff 500 Mexican dol- 
lars. The plaintiff demanded payment $500 American money, in- 
sisting that his father had paid that sum the defendant’s agent 
Jackson and that was intended that paid that sum American 
money its equivalent. 

The plaintiff explained the agent that the failure pay him 
the sum $500 American money would cause him great embarrass- 
ment, but the agent refused pay any kind money except Mexi- 
dollars. The plaintiff, under protest, accepted the amount tendered 
him Mexican dollars, which exchanged for $247.22 American 
money. result his failure receive the full amount was 
obliged curtail his trip and return home. 

The plaintiff, alleging that the refusal pay him American money 
was wilful, wanton, arbitrary, and grossly negligent, and that re- 
sult thereof suffered great anxiety, inconvenience, expense, and men- 
tal suffering, contended that was entitled recover damages the 
sum $3,000. 

The defendant paid into court the sum $270 the amount due 
the plaintiff, and alleged that tender this sum was made the plain- 
tiff May 1924, and refused him. The plaintiff also alleged that 
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the mistake the transmission the money was unavoidable, and 
arose from failure the part the consignor, the time the contract 
was made, take notice the fact that while the word ‘‘dollar’’ 
America means American dollar, the same word Shanghai means. 
Spanish dollar. The defendant further alleged that was necessary 
for exchange cablegrams made before the matter could 
straightened out, and, before the exchange cablegrams could made, 
the plaintiff demanded and received $500 Mexican money and went 
away. 

was held that the plaintiff was entitled recover only the sum 
$270. The court’s reasons for holding are stated the 
paragraphs quoted from this opinion: 


Aside from the balance the $500 which was not paid appellee: 
(plaintiff), and his expenses caused the delay transmitting the 
money, amounting the aggregate $270, which sum was tendered 
with appellant’s (defendant’s) pleas and paid into court, the damages. 
claimed appellee are: First, damages for being deprived the pleas- 
ure travel through foreign lands, and loss resulting from being de- 
prived the educational advantages flowing from travel and historical 
research the countries the Orient; and, second, punitive 

very great pleasure, and the benefit educational way that 
may derived from travel foreign lands, and especially one en- 
gaged teaching history, are recognized everyone, but the pecuniary 
damage, any, resulting from being deprived the opportunity 
purely speculative, depending upon many changing, uncertain 
and undeterminable contingencies that cannot made basis re- 
covery. 

may noted here that the evidence shows that, when the con- 
troversy first arose between the appellee and the agent Shanghai, 
agent offered cable the New York office for further instructions, 
the appellee would bear the expense the cables, amounting about 
$8, but the appellee refused bear this expense. Under the facts 
evidence, the appellee was under duty bear this expense, but 
fact remains that could have gratified his ‘cherished ambition’ and 
availed this ‘opportunity lifetime’ the sacrifice the 
small sum $8. 

only other question for decision whether not, under the 
facts, the appellee was entitled recover punitive damages. the 
execution the contract here involved, the appellant was engaged 
purely commercial business, and the contract between the parties was 
simply one promptly transmit and pay money, and this suit one 
for the breach that contract. The general rule that punitive dam- 
ages are not recoverable for the breach contract, unless the breach 
attended some intentional wrong, abuse, gross negligence, 
Hood Moffett, So. 664, 109 Miss. 757, 1916B, 622, Ann. 
Cas. 1917E, 410. While the evidence the case bar shows negligence 
the part the forwarding company, negatives any intentional 
willful wrong, gross negligence, which amounts the commission 
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Presentment Checks for Payment 


Consideration the Decisions Defining the Rights and Liabilities the Bank, 
Its Depositors and Other Parties Connection with Presentment 
Checks for Payment 


JOHN EDSON BRADY 


NOTE. This series articles will discontinued with the one 
this issue for the reason that the material contained the series 
incorporated the Second Edition Brady Bank Checks, just 
published. 


Drawer discharged where loss caused delay presentment. 

126. Discharge indorser check. 

Presentment bank draft. 

128. Presentment certified check. 

Time day when presentment may made. 

130. Time presentment postdated check. 

131. When presentment not required charge drawer. 

132. When presentment dispensed with. 

133. Delay presentment excused circumstances beyond holder’s 
control. 

134. Waiver presentment. 


Drawer discharged where loss caused delay present- 
ment. (Continued.) 


There conflict authority where the burden rests the 
matter proving that loss has has not resulted from delay 
presenting check. According some decisions the burden the 
plaintiff show that the drawer suffered loss result the de- 
Other decisions hold that the burden the drawer show 
that has sustained loss through the delay Thus, 
where the holder check brought suit against the drawer nearly six 
years after the date the check and the affidavit defense made 
averment loss result the delay was held that the plaintiff 


70. Watt Gans, 114 Ala. 264, So. Rep. 1011; Arnold Mangan, 
App. 327; Nelson Kastle, 105 Mo. App. 187, Rep. 730. 
Spink Keyes Drug Co. Ryan Drug Co., Minn. 178, Rep. 
18; Dehoust Lewis, 128 App. Div. 131, 112 Supp. 559; McEwen Cobb, 
104 Mise. Rep. (N. Y.) 477, 172 Supp. 44; Rosenbaum Hazard, 233 Pa. 
St. 206, Atl. Rep. 62. 
159 
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was entitled recover without showing that the delay had caused 
loss the 

one was said: ‘‘It strikes that, upon both principle and 
reason, should held that loss reason negligent delay, either 
making presentment giving notice dishonor, matter de- 
fense pleaded and proved the drawer, instead requiring the 
holder allege and prove negative matter peculiarly within 
the knowledge the 


126. Discharge indorser check. 


The discharge check indorsers not governed the same rule 
that applies drawers. The drawer discharged failure pre- 
sent the check within reasonable time after its issue, the extent 
the loss caused the delay. The indorser check discharged 
absolutely the failure present the check within reasonable time 
after its last the check not presented promptly after 
its last negotiation the indorsers will discharged from liability, ir- 
respective whether they have suffered any loss the delay, and even 
though presentment due course would have been 

The obligation the indorsee check, between himself and the 
indorser, present the check the day following the indorsement, 
where receives the check the place where the drawee bank lo- 
And the fact that the holder check sends through his 
own bank, instead presenting the drawee, does not give him 
longer time for presentment for the purpose 


72. Rosenbaum Hazard, 233 Pa. 206, Atl. Rep. 62. 

73. Spink Keyes Drug Co. Ryan Drug Co., Minn. 178, Rep. 18. 

74. Section the Negotiable Instruments Law. 

75. Swift Co. Miller, Ind. App. 312, 113 Rep. 447; First Nat. Bank 
Currie, 147 Mich. 72, 110 Rep. 499; First Nat. Bank Miller, Neb. 500, 

The indorsement duplicate check creates new liability and the indorser, 
having been discharged from liability the original delay presentment 
not held the duplicate. Lewis Commercial Nat. Bank, Tex. Civ. App. 241, 

Columbian Banking Co. Bowen, 134 Wis. 218, 114 Rep. 451 Wisconsin 
bank sold its draft Chicago bank. The purchaser indorsed party 
Washington, who carried around with him and negotiated bank San 
Francisco more than month after its The draft was promptly forwarded 
the last mentioned bank and presented for payment, but was dishonored, the 
drawee going into the hands receiver shortly thereafter. was held that, since 
the draft was promptly presented after its last negotiation, the indorser was not 
discharged, the time between the issue the draft and its last negotiation not enter- 
ing into the computation all. 

The indorser released where the check not presented within reasonable 
time and appears that would have been paid presented due course. Hough 
Gearen, 110 Ia. 240, Rep. 463; Parker Reddick, Miss. 242, So. 
Rep. 575; Moody Mack, Mo. 210;.Martin Home Bank, 160 190, 
Rep. 717; First Nat. Bank Neb. 500; Gifford Hardell, Wis. 538, 
Rep. 1064. 

76. First Nat. Bank Currie, 146 Mich. 72, 110 Rep. 499; Carroll 
Sweet, 128 19, Rep. 763. 

77. Vehmann, Ohio (N. P.) 151. See also, supra, 123. 
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The burden proving that the check was within reasonable 
time upon the 

The fact that there are funds deposit pay the check does 
not relieve the indorsee from the duty making presentment unless 
the indorser had knowledge that 

Some the decisions not seem recognize the distinction which 
the law makes between the discharge drawer and the discharge 
indorser because delay presentment for payment, but 
brought out clearly the provisions the Negotiable Instruments 

case where the drawer check discharged failure 
make presentment within reasonable time after the issue 
check, the indorsers are also discharged under the Negotiable Instru- 
ments Law, which provides that ‘‘a person secondarily liable dis- 
charged the discharge prior 


127. Presentment bank draft. 


regard presentment for payment made between 
checks issued banks for profit and checks issued persons cor- 
porations other than banks without reference profit, but merely for 
their own convenience making settlements. the former case the 
bank understood sanction the the check and has 
right expect its immediate presentment. the drawer 
draft this kind such presentment only required required 
the case ordinary bill exchange payable demand, under like 
circumstances, that is, must presented within reasonable time 
after its last 


128. Presentment certified check. 
The rule requiring the presentment check within reasonable 
time after its issue, order charge the drawer, applies check, 
which has been certified the instance the drawer before its delivery 
uncertified check, the drawer discharged neglect the part 


78. Knickerbocker Trust Co. Miller, 149 App. Div. 685, 133 
Supp. 989. 


79. First Nat. Bank Currie, 146 Mich. 72, 110 Rep. 499; Start 
Tupper, Vt. 19, Atl. Rep. 151. 


80. Sections and 186 the Negotiable Instruments Law See footnotes 
and 74, supra. 
81. Section 120 the Instruments Law. 


82. West Branch State Bank Haines, 135 Ia. 313, 112 Rep. 552; Mar- 
bourg Brinkman, Mo. also Columbian Banking Co. Bowen, 
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the holder make due presentment, only the extent any loss 
that the drawer may suffer result such 

The rule requiring prompt presentment has application case 
where the holder check attempting enforce against the cer- 
tifying bank. The object certifying check frequently make 
possible its use substitute for money business transactions and 
bank for With reference the liability the drawee 
bank generally held that demand may made any time within 
the statute 

course, where the check certified the instance the holder, 
the drawer and indorsers are thereby discharged and the question 
presentment for the purpose holding them liable does not 


Time day when presentment may made. 

provided the Negotiable Instruments that present- 
ment for payment must made ‘‘at reasonable hour business 
applied bank checks this section presumably sanctions 
presentment during regular banking hours. has been held under the 
section the Negotiable Instruments Law question that, where 
presentment was made bank Chicago between three and six 
o’clock, and was shown that the business hours banks there con- 
tinued after the closing clearing house transactions enable 
banks holding paper for collection present such had been refused 
recognition the clearings, the presentment was made reasonable 


130. Time presentment postdated check. 


postdated check not properly presentable for payment until the 
day its date arrives. Such check not considered dated 
the day which drawn and made payable future day. 
treated were without existence prior the day its date. 
postdated check not capable valid presentment, acceptance 
payment, prior the time its date. presented advance 


83. Bickford First Nat. Bank, 238; Rounds Smith, Ill. 245; 
Northwestern Iron Metal Co. National Bank Illinois, Ill. App. 245; City 
Brunswick People’s Sav. Bank, 194 Mo. App. 360, 190 Rep. 60; Andrews 
German Nat. Bank, Tenn. 21. 

84. Larsen Breene, Colo, 480, Pac. Rep. 498; Thompson British 
North American Bank, Jones (N. Y.) City Brunswick People’s 
Sav. Bank, 194 Mo. App. 360, 190 Rep. 60. 

85. Smith Hubbard, 205 Mich. 44, 171 Rep. 546. 

86. Farmers’ Mechanics’ Bank Butchers’ Drovers’ Bank, 125; 
Buliet Allegheny Trust Co., Pa., 131 Atl. Rep. 471. 

87. United States, Fed. Rep. (2nd.) 869. 

88. Section the Negotiable Instruments Law. 

89. Columbian Banking Co. Bowen, 134 Wis. 218, 114 Rep. 451. 
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its date, the drawee bank, though has funds the drawer sufficient 
therefor, cannot pay set aside the amount necessary for that pur- 
pose, against other checks made payable and presented prior the 
date the postdated Where drawee bank put aside funds 
meet postdated check, which was presented prior its date, and then 
protested subsequent checks the same drawer, which protest would not 
have been necessary except for the setting aside funds against the 
postdated check, was held that the bank was liable the drawer 

But, while postdated check cannot presented prior its date, 
not necessary that presented the day its date. 
sufficient the check presented within reasonable time thereafter. 
Thus, where insurance company holding postdated check for pre- 
mium policy, deposited for collection the day after its date 
and payment was refused for insufficient funds and the insured died 
before the check was collected, was held that the policy had lapsed 
for non-payment the 

postdated checks falling due Sunday, should presented 
the next business day presentment the day preceding such case 


131. When presentment not required charge drawer. 


Presentment check for payment not required order 
charge the drawer where has right expect require that the 
drawee will pay This rule finds its chief application the case 
where check knowingly drawn against insufficient funds. Where 
man draws his check bank, knowing that there are funds de- 
posit his credit, that the amount deposit smaller than the 
amount the check, and having reason believe that the bank will 
honor the check, not damaged failure present the check, 


90. Smith Maddox-Rucker Banking Co., Ga. App. 288, Rep. 1092; 
Mohawk Bank Broderick, Wend. (N. Y.) 133; Frazier Trow, Hun. (N. Y.) 
281; Salter Burt, Wend. (N. Y.) 205. 

Presentment postdated check through clearing house. rule the New 
York Clearing House adopted April 13, 1915, provides: “Checks, drafts, should 
not presented through the clearing house the day their date; and pre- 
sented, the drawee bank shall have the right return the same three o’clock 
that day.” 

Smith Maddox-Rucker Banking Co., Ga. App. 288, Rep. 1092. 

92. Philadelphia Life Ins. Co. Hayworth, 296 Fed. Rep. 339. 

93. Salter Burt, Wend. (N. Y.) 205. 

94. Seetion the Negotiable Instruments Law. 

95. Industrial Trust, Title Sav. Co. Weakley, 103 Ala. 458, So. Rep. 
854; Hoyt Seeley, Conn. 353; Lester-Whitney Shoe Co. Oliver, Ga. App. 244, 
Rep. 212; Thom Sinsheimer, Ill. App. 555; Kimball Mitchell 
Bryan, Ia. 632. 


764 THE BANKING LAW JOURNAL 


And where drawer, having sufficient funds deposit the time 
delivering his check, withdraws the funds before the time when the 
check should presented due course, presentment required 
order charge him The reason for the rule that 
fraud for one give check which has ground believe will 
paid, and that needs notice the fact that not paid, when 
must have known that payment would 

The fact alone that the drawer has insufficient funds the hands 
the drawee not enough excuse appears that the 
drawer has reasonable expectation that his check will paid, then 
failure make due presentment will discharge him, where has suf- 

The test applied that good faith the part the drawer; if, 
because some understanding with the bank, for some other reason, 
was justified believing that his check would honored the 
drawee, notwithstanding the insufficiency his account, then en- 
titled have his check promptly presented and receive due notice 
its nonpayment. 

presentment check necessary where the drawer has stopped 
payment it, for the obvious reason that the drawer knows will not 
paid This rule applies postdated check where the 
drawer stops payment prior And presentment 
required where the holder’s failure present was compliance with 
the drawer’s 

has been held that presentment certified checks not neces- 
sary for the purpose charging the drawer where the certifying bank 
insolvent and process liquidation the time the delivery 
the checks the 

Presentment not required order charge indorser where 
the instrument was made accepted for his accommodation and has 


96. Armstrong Brolaski, Fed. Rep. 903; Emery Hobson, Me. 32. 

97. Hamlin Simpson, 105 Ia. 125, Rep. 906. 

98. Hamlin Simpson, 105 Ia. 125, Rep. 906; Knickerbocker Life 
Ins. Co. Pendleton, 112 696, Ed. 866. See also Case Morris, Pa. 
100. 

Where the drawee bank was indebted the drawer check sum which, 
with the drawer’s balance, amounted more than the check, was held that the 
drawer was discharged the payee’s delay presenting the check, the bank failing 
the meantime. Industrial Trust, Title Sav. Co. Weakley, 103 Ala. 458, 
So. Rep. 854. 

But Culver Marks, 122 Ind. 554, Rep. 1086, was held that 
drawer, who drew checks against funds, could not introduce evidence show 
that the drawee bank would have paid the checks, had they been presented. 

99. Hopkirk Page, Fed. Cas. No. 6,697, Neederer Barber, Fed. Cas. No. 
10,079; Anderson Elem, 111 Kans. 713, 208 Pac. Rep. 573; Woodin Frazee, 
Sup. Ct. 190; Bradley Fertilizer Co. Lathrop, City Ct. Rep. (N. Y.) 289. 

Manos Eassy, 124 154, 117 Rep. 223. 

Merriman Swift Co., Tex., 204 Rep. 775. 


Stevenson Earling, 213 Ill. App. 395, Aff’d 290 565, 125 Rep. 322. 
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reason expect that the instrument will paid presented. This 
provision the Negotiable Instruments Law and finds its ap- 
plication cases involving promissory notes rather than 


132. When presentment dispensed with. 


Presentment dispensed with, both drawers 
where, after the exercise reasonable diligence, presentment cannot 
Presentment not required where has been 
served the drawee bank, suspending from operation,® nor where 
the drawee becomes insolvent before the time for presentment 
And failure present excused the accidental destruction the 
check And some cases presentment has been held unneces- 
sary where the check has been lost transit through the But 
the fact that the holder check physically disabled, that can- 
not present the check person, will not excuse his failure present 
where appears that the presentment might have been accomplished 
other 


133. Delay presentment excused circumstances beyond 
holder’s control. 


Delay making presentment for payment excused, both 


drawers and indorsers, when the delay caused be- 
yond the control the holder and not imputable his default, mis- 
conduct negligence. But when the cause delay ceases operate, 
presentment must made with reasonable That is, the 
holder check prevented state circumstances beyond his 
from promptly presenting the check, his delay presenting will 
excused long the conditions responsible therefor continue 
Thus, delay presentment excused where the delay due 
error the part postal clerk sending check the wrong 
But where bank mails check direct the drawee, which 
never received the drawee, and neglects obtain and present 
duplicate for more than month, the delay unreasonable and dis- 


Section the Negotiable Instruments Law. 

Section the Negotiable Instruments Law. 

Lovett Cornwell, Wend. (N. Y.) 369. 

Merritt, Tenn. 177; Jackson Ins. Co. Sturges, Tenn. 339. 

Meeker, Hun. (N. Y.) 161. 

California Nat. Bank Weldon, Cal. App. 765, 113 Rep. 334; 
First Nat. Bank McConnell, 103 Minn. 340, 114 Rep. 1129. But see Bank 
Bank. Tex. Civ. App. 241, Rep 423. 

Allemong, Gratt. (Va.) 739. 

11. the Negotiable Instruments Law. 

Moody Mack, Mo. 210; Norris Despard, Md. 487. 

13. Windham Bank Norton, Conn. 213; Simonds Black River Ins. Co., 
Fed. Cas. No. 12,874. 
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verbal agreement between the drawer and 
payee check that not presented until certain subsequent 
day sufficient excuse for 

delay three days presenting check not excused the 
fact that the holder mistakenly thought was drawn for insufficient 
amount and held the check for the purpose finding the drawer and 
having the error And has been held that delay pre- 
senting check not excused the fact that violent storm rendered 
difficult travel the required Presentment for the pur- 
pose charging the drawer not excused the fact that checks pre- 
viously given the drawer have been dishonored where business rela- 
tions between the parties continued after the delivery the check 
And has been held that delay nearly six weeks 
presenting check was not excused because was delivered the payee 
lumber camp and was difficult and inconvenient for the payee 
leave the camp and present the check person, where the check could 
have been presented due course mail and would have been paid 

delay, for which there sufficient excuse, absolutely discharges 
the indorsers, but the drawer not discharged any case unless ap- 
pears that has suffered loss result the delay.?° 


134. Waiver presentment. 


Presentment check may waived the drawer indorser, 
either orally writing, and either express terms impliedly 
acts clearly induce the holder not make presentment. 
Presentment may waived after the time for presentment has passed, 
well before. But where the waiver made after the time for pre- 
senting has passed, the party making the waiver must act with full 
knowledge the facts releasing him from has 
edge such facts the time the waiver immaterial that did 
not understand their legal import and did not know that they operated 
release him.?? 


14. Bank Evansville, 124 Wis. 73, 102 Rep. 329. 

15. Pollard Bowen, Ind. 232. 

16. Hannon Allegheny Bellevue Land Pa. Super Ct. 266. 

18. Schmulbach Williams, Va. 281, 120 Rep. 

19. Hunt Panhandle Lumber Co., Wash. 645, 120 Pac. Rep. 538. 

20. Cogswell Rockingham Ten Cents Savings Bank, 43; Morrison 
McCartney, Mo. 183. discharge drawer, see, supra, 92. 

21. Simonoff Granite City Nat. Bank, 279 Ill. 248, 116 Rep. 636; 
Kelley Brown, Mass. 108; State Bank St. Johns McCabe, 135 Mich. 479; 
Lieberman Fox, 160 Minn. 449, 200 Rep. 468; Murphy Levy, Mise. 
Rep. 147, Supp. 682; Compton Gilman, Va. 312. 

22. Toole Crafts, 193 Mass. 110. 


Banking Decisions 
this department are published each month all the important decisions the 


Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


BANK LIABLE FOR LOSS BONDS LEFT 
WITH FOR SAFEKEEPING 


Mulenix Fairfield Nat. Bank, Supreme Court Iowa, 209 Rep. 
432 


The plaintiff left $750 Liberty Bonds with the defendant bank 
for safe-keeping, the bank receiving compensation for its service. 
Subsequently, the bonds disappeared and officer employee 
the bank was able explain what had become them. was held 
that the bank was liable for the face value the bonds, and that 
direct evidence their conversion the bank was unnecessary. 


trover for the conversion certain Liberty bonds de- 
posited plaintiff with the defendant bank for safe-keeping. Verdict 
and judgment for the plaintiff, and the defendant appeals. 

See, also, 206 670. 

Thoma Thoma, Fairfield, for appellant. 


STEVENS, J.—This action recover the value certain 
Liberty bonds which appellee alleged were deposited with the Fairfield 
National Bank Fairfield, for safe-keeping, and which the bank 
alleged have converted its own use. After the action was com- 
menced and before the trial, receiver was appointed for the bank. The 
answer the petition was filed the receiver. The deposit appellee 
Liberty bonds the aggregate face value $750 the Fairfield Na- 
tional Bank January 13, 1920, for safe-keeping admitted. The 
bonds were placed envelope the cashier and put the compart- 
ment the safe which the funds the bank were kept. Appellant, 
for answer the petition, alleged that, any bonds were deposited 
the bank appellant for safe-keeping, same were returned him, and 
denied the allegations the petition charging the conversion the 
bonds. the way amendment the answer, appellant alleged 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition), 339. 
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that the deposit the bonds the bank for safe-keeping was gratuitous, 
that the said bonds were appropriated converted any one while 
the possession the bank was employee employees thereof 
without any fault negligence upon the part the bank its officers. 

motion strike the amendment the answer was sustained. This 
ruling assigned error. All the employees, directors, and officers 
the bank were called witnesses, and denied that they had any 
edge whatever the misappropriation the bonds the bank 
the conversion thereof any its employees. Appellant also 
sought show the officers the bank that they had never had 
sion cause suspect question the integrity any the bank’s 
employees. This testimony was, upon objection counsel for appellee, 
excluded. 

The amendment the answer apparently proceeded the theory 
that was good defense for appellant show that the bonds were 
not lost the negligence the officers employees the bank. 
view the theory upon which appellant tried the case, that is, that the 
bonds were fact returned appellee, not deem necessary 
pass upon the question whether not freedom from negligence might 
‘ever available gratuitous bailee defense action charging 
conversion. were conceded that the ruling the court the mo- 
tion strike the amendment the petition was erroneous, the court 
would, nevertheless, compelled hold that the ruling was without 
prejudice. 

authorities are cited the point except Kubli First National 
Bank, 199 Iowa, 194, 200 434. The cause action pleaded 
that case was based solely upon negligence, and nothing said therein 
point here. The record will more fully stated another subdivision 
this opinion. The evidence offered the character the bank’s 
employees tended only establish the bank’s freedom from negligence 
the selection its employees, and was therefore not relevant any 
issue involved. Furthermore, the ruling the court the evi- 
dence was without prejudice appellant. 

II. the all the evidence, appellant moved the 
court for directed verdict upon the ground that the evidence was in- 
sufficient sustain verdict for appellee. The points the 
motion were that the evidence wholly failed show that any demand 
was made appellee the bank for the bonds prior the commence- 
ment this action; that the bank conclusively established its freedom 
from negligence caring for the bonds; that evidence the value 
thereof was introduced appellee; and that there total absence 
evidence establish the charge conversion. 

will dispose the several grounds the motion the order 
stated. Conversion any act dominion control, wrong- 


- 
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fully exerted over the chattels another denial his right thereto. 
Brown Altar Mfg. Co., 163 Iowa, 343, 144 613; Lee Coon 
Rapids Bank, 166 Iowa, 242, 144 630; Peninsular Bank Citi- 
zens’ National Bank, 186 Iowa, 418, 172 293, 547. 
The receipt the bonds the bank admitted, and the evidence dis- 
closed that they were all times, while the possession the bank, 
the safe which the employees the bank had access. 

admitted that about April, 1920, appellee requested the 
cashier give him the bonds. The testified that went the 
safe and took therefrom the envelope containing the bonds, and that 
believed, and was quite certain, that then delivered them appellee. 
employee the bank who was present corroborated the testimony 
the cashier, except the delivery the instruments appellee. 
Both the cashier and the employee testified that appellee was asked for 
the. receipt, which was given him for the bonds when deposited, and 
that stated did not have with him, and that the cashier then 
said, substance, may, will, have mail send them the 
bank.’’ Appellee categorically denied that the bonds were the occa- 
sion mentioned returned him. The employee the bank above re- 
ferred also testified that she did not remember having seen the bonds 
the safe subsequent the above transaction. There was evidence 
somewhat indifferent character further demand for the bonds. 
other transaction referred any the officers connected with 
the bank which claimed they might have been returned ap- 
pellee. Except stated, the bank was unable account for the dis- 
appearance the bonds and their failure return the same upon de- 
mand. think the evidence this issue sufficient take the ques- 
tion the jury. 

true that direct evidence the actual conversion the 
bonds the bank any one its employ was introduced appellee. 
This was not necessary. The bank was, least, insurer its own 
conduct, and was bound return the bonds the appellee. they 
had been stolen from the bank, without negligence upon its part, which 
not claimed, the bank might not liable therefor. Kubli First 
National Bank, supra. 

The rule the measure damages well established this 
state. The court instructed the jury return verdict for $750, the 
face the bonds, with interest added, verdict was found for plain- 
tiff. The rule established this state that, the absence other 
evidence, the face value negotiable instruments and other similar 
choses action prima facie evidence the value thereof. Callanan 
Brown Co., Iowa, 333; Sickles Dallas Center Bank, Iowa, 
408, 1089; Dean Nichols Shepard Co., Iowa, 89, 


a 
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Stroebehn, 122 Iowa, 157, 1094; Hubbard Insurance Co., 
129 Iowa, 13, 105 332. 

contended appellant that this rule has application 
government other bonds which are bought and sold upon the market, 
which the market value, and our attention called Grif- 
fith Burden, Iowa, 138, sustain this contention. Unless care- 
fully analyzed the light the issues there presented, the cited case 
apparently lends support appellant’s contention. The issue really 
before the court the Griffith Case was whether the face, market, 
value certain municipal bonds was the true measure the plaintiff’s 
recovery the absence proof certain facts. The face value 
the bonds there involved was $2,000, but the jury returned verdict 
favor plaintiff for $535. Evidence must, therefore, have been ad- 
mitted the actual market value the bonds. The court that 
ease instructed the jury that such was the measure damages. The 
plaintiff, however, requested the court instruct the jury return 
verdict his favor for the face value the bonds with interest, unless 
was shown the testimony either that the state Minnesota, which 
had issued the bonds, was insolvent the time the conversion, that 
the bond was illegally issued, that had been paid, and that the bur- 
den was the plaintiff show. 

The court held that the true measure damages was the market 
value the bonds, but did not have the exact point now under discus- 
sion before it. Such was the interpretation placed upon the Griffith 
Case this court Independent School District First National 
Bank, 196 Iowa, 1171, 194 196. The point decided City 
Memphis Brown, Wall. (87 289, Ed. 264, which 
Griffith Burden, supra, cited, not applicable either the facts 
issues the case before us. The following cases from other juris- 
dictions are point and support the conclusion have reached herein: 
Meixell Kirkpatrick, Kan. 679; Meixell Kirkpatrick, Kan. 
282, 246; First Nat. Bank Dickson, Dak. 286, 351; 
Walley Deseret National Bank, Utah, 305, 147; Hayes 
The peremptory instruction was proper. conclude this point 
that the court properly instructed the jury, the absence any evi- 
dence the contrary, that the face value the bonds was prima facie 
evidence their value. 

III. Several requests were made appellant for instructions. 
proper exception was preserved the refusal the court give the 
requested instructions, and examination them satisfies that the 
substance thereof, far they correctly stated the law, were embodied 
the court’s charge. 

Certain paragraphs the court’s charge are complained of, 
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the charge whole. The criticism the instructions based almost 
wholly upon appellant’s theory the proof introduced and necessary 
recovery. doubt the instructions might easily have been am- 
plified some extent, but find substantial error any them, 
either commission omission, lack clearness, that could any 
way have prejudiced appellant. Finding error the record, the 
judgment the court below affirmed. 
Affirmed. 


COLLECTING BANK HOLDER DUE 
COURSE CHECKS 


First Nat. Bank Minneapolis, Minn., Wells County, Supreme Court 


The defendant drew two checks payable the order bank 
Fessenden, D., and deposited them that bank. The Fessenden 
bank sent the checks the plaintiff bank, its correspondent. The 
plaintiff gave the Fessenden bank credit and permitted draw 
against that credit. Before the checks were collected, the Fessenden 
bank failed and the drawer stopped payment the checks. that 
time, the Fessenden bank’s account with the plaintiff was 
was held that the plaintiff bank was holder due course the 
checks notwithstanding custom under which the plaintiff bank was 
entitled charge back against the Fessenden bank checks received 
from the latter for collection and dishonor. The plaintiff bank was, 
therefore, entitled enforce the checks against the defendant drawer. 


Action the First National Bank Minneapolis, Minn., against 
Wells County. From judgment for plaintiff, defendant appeals. 
Affirmed. 

Youngblood, State’s Atty. Fessenden, and Pierce, Tenneson, 
Cupler Stambaugh, Fargo (C. Young, Bismarck, oral argu- 
ment), for appellant. 

John Hanchett, Valley City, for respondent. 


BIRDZELL, J.—This action brought the plaintiff upon two 
checks. the conclusion the trial both parties moved for directed 
verdict, whereupon the cause was decided the trial court favor 
the plaintiff, and judgment entered. The appeal from the judgment. 
The facts necessary stated are follows: July 21, 1923, the 
deputy county treasurer Wells county drew check for $500 the 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 495. 
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First National Bank Harvey, payable the order the Farmers’ 
State Bank Fessenden. This check was deposited the payee bank 
the drawer, and placed the county’s credit, but the amount was not 
entered the pass book. The pass book the payee bank contained the 
following 


bank receiving out town checks and other collections acts 
only your agent, and does not assume any responsibility beyond due 
diligence its part, the same its own paper.’’ 


The credit entries here involved, however, were not made the pass 
book, but, our view the case, this fact not important. The check 
was specially indorsed the payee the First National Bank Minne- 
apolis, its correspondent, and the latter the Federal Reserve Bank 
Minneapolis, and the Federal Reserve Bank the order any 
bank, banker, trust company. Another check, dated the same day, 
and identical amount and form, was drawn upon the Farmers’ State 
Bank Cathay. was likewise delivered the payee, and similarly 
and indorsed. The payee bank failed before the checks were 
paid the banks upon which they were drawn. The county stopped 
payment the checks, and they were protested. When the checks came 
back the First National Bank Minneapolis, the first indorsee 
knew the failure the payee bank, and did not return them the 
Fessenden bank. that time the account the Fessenden bank the 
plaintiff bank was overdrawn, there was credit against which 
the protested checks could charged. The plaintiff bank, between the 
original receipt the checks and their return it, had paid drafts and 
other items account the Farmers’ Bank larger amount than the 
that bank, including the face the checks ques- 
tion. may assumed, for the purposes this decision, that there 
was custom between the Fessenden bank and the plaintiff bank, its 
correspondent, whereby any items that were forwarded the Fessenden 
bank for collection and credit were subject being charged back case 
noncollection, and that any given the plaintiff bank ad- 
vance collection was conditional credit merely. Both the plaintiff 
and the defendant filed claims with the receiver the payee bank, which 
embraced the amount these checks. The trial court held that the 
plaintiff was the owner and holder the checks question, and en- 
titled recover from the drawer. 

The principal contention upon this appeal that the plaintiff not 
holder with the right enforce the instruments against the drawer, 
but agent the payee bank, which was mere collecting agent for 
the drawer. 

will noted that the indorsements are unrestricted. There are 
words employed which would have the effect prohibiting further 


THE BANKING LAW JOURNAL 


negotiation, which would constitute the indorsee agent merely, 
which would vest the title trust. Section 36, Negotiable Instruments 
Law (section 6921, Comp. Laws for 1913). Hence the contentions the 
appellant are necessarily predicated upon custom understand- 
ing, way expressed the instruments question, that the Fessen- 
den bank act only agent for the drawer, and, turn, that the 
Minneapolis bank, taking paper from the Fessenden bank for condi- 
tional credit, act merely the agent for the latter, acquiring none 
the rights holder its own account. need not determine 
this case the rights the Fessenden bank its receiver against the 
the checks, are concerned only with the rights third 
party, the Minneapolis bank, against the drawer. 

The trial court has found that, the day the checks question were 
received the Minneapolis bank, honored and paid checks and drafts 
drawn upon the Fessenden bank such amount reduce 
the balance (including the two checks credit items) the sum 
$32.54; that paying such checks and drafts the plaintiff relied, 
part least, upon the credit that day entered upon its books represent- 
ing the two $500 checks; that two days thereafter the plainiff bank hon- 
ored other checks and drafts amount excess the remaining 
balance, resulting overdraft which continued until the closing 
the Fessenden bank; that all these transactions were without any 
notice knowledge any defense the checks, and the belief that 
the same were good and reliance thereon. There evidence the 
record that would warrant this court overturning any these findings 
fact. Hence the question reduced one law, namely, whether 
not the transfer paper unrestrictedly indorsed, the crediting the 
face amount the transferee favor the transferor, and the subse- 
quent honoring drafts against such credit, may constitute the trans- 
feree holder due course, holding free from any defense that might 
have been available between the drawer and the payee; the trans- 
feree, otherwise holder due course, deprived that position and 
rendered subject defenses account custom agreement whereby 
the transferee entitled charge back the transferor the amount 
items thus credited the event dishonor? 

Since this cause was presented this court, similar question has 
been decided the Supreme Court the United States the case 
City Douglas Federal Reserve Bank Dallas, Ct. 554, 
Ed. decided June 1926, will appear from the following para- 
graph the opinion: 


there not entire uniformity opinion, the weight au- 
thority supports the view that upon the deposit paper unrestrictedly 
indorsed, and the emount the depositor’s account, the bank 
becomes the owner the paper, notwithstanding custom agreement 
charge the paper back the depositor the event dishonor. Bur- 
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ton United States [196 283, Ct. 243, Ed. 482] supra; 
Brusegaard Ueland, Minn. 283, 228 Nat. Bank Com. 
merce Bossemeyer, Neb. 96, 102, 162 503, 1917E, 
Evansville, 124 Wis. 73, 102 329, 964, 109 Am. St. 
Rep. 925. See Co., Kan. 508, 144 1002, 
1915D, 139. Vickers Machinery Warehouse Sales Co., 111 Wash. 
576, 191 869. But see Implement Co. Bank, 128 Tenn. 320, 160 


The Nebraska cited the above quotation involved facts that 
are searcely distinguishable any respect from the facts the instant 
case. There the defendant drew draft payable the bank, de- 
posited therein, and received the pass book containing stipu- 
lation identical with that found the pass books the Fessenden bank. 
The bank indorsed the draft without restriction its correspondent, 
which turn the bank, and sent the draft through its cor- 
respondent for collection from the drawee. Before the draft reached 
the drawee bank, the bank suspended, and the defendant notified the 
drawee not pay. The draft was protested and returned the plain- 
tiff, the correspondent the bank, which then, holder for value, 
sued the drawer. careful examination the opinion leaves 
some doubt whether not the defendant checked against the 
thus obtained the plaintiff bank, and whether the bank drew 
the credit thus obtained the plaintiff bank (but note quotation be- 
low), but the case bar, under the evidence and the findings fact, 
there can doubt that the Fessenden bank utilized the credit thus ob- 
tained the plaintiff bank. all other respects will seen that 
the facts are parallel. The Nebraska court, discussing the rights 
the plaintiff holder, said (101 Neb. 96, 102, 162 503, page 
505) 


the fact that, protested, the Lincoln bank [correspondent 
bank and plaintiff] was entitled charge back the amount the draft 
and protest fees constitute merely agent for collection and not 
holder due While there some conflict the authorities, the 
better view that the deposit check draft bank with gen- 
eral indorsement and the giving credit for its amount the bank 
the depositor, the absence other evidence the intention the 
parties, passes the title the bank, and makes holder for value, en- 
titled recourse prior indorsers upon the protest the paper. 
other words, when such state facts proved there prima facie 
made that the title has passed, and the fact that it, the receiving 
bank, may charge back protested draft does not affect the 


Commenting further the effect the stipulation the pass book, 
providing that receiving out town checks the bank acts only 
agent, the court said that could not affect the right the plaintiff, 
saying further: 
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fact that the drawers put the paper circulation, and that 
the superior bank (the bank) was thus able negotiate its owner 
and holder, received full for it, the plaintiff bank having knowl- 
edge any infirmity, makes holder for value defined section 
5344, Rev. St. 


The court distinguished the case before from the Minnesota case, 
which relied upon the appellants here (In State Bank, Minn. 
119, 336, Am. St. Rep. 454), saying that that case the 
controversy was between the original parties, and not between holder 
for value without notice and the drawer. the effect upon the plain- 
tiff any between the depositor and the bank, was said: 


though the custom between the drawer and the Superior 
bank, the drafts were taken only for collection, there absolutely 
proof the record that the plaintiff had any knowledge whatever 
this state affairs. received the draft with the general indorsement 
and the Superior bank with the amount its deposit account 
which was drawn upon from day 


are the opinion that the better view that expressed above 
the effect that indorsee may holder due course, 
notwithstanding the existence arrangement whereby credit en- 
tered favor the indorser conditional. We, however, express 
opinion whether not the conditional credit alone would constitute 
value, for, under the facts this record, the credit was utilized before 
the event which entitled the indorsee erase had been determined. 
The payment drafts and checks the indorsee the strength the 
credit obtained through the checks question clearly, our opinion, 
constitutes the giving value sufficient make the indorsee holder 
for value within the Negotiable Instruments Act. 

Section 191, Negotiable Instruments Law (section 7075, Comp. Laws 
for 1913), defines holder the payee indorsee bill note who 
possession it, the bearer. There doubt that the 
plaintiff indorsee possession and, consequently, holder 
within the act. There are prior restricted indorsements which would 
qualify the plaintiff’s ownership serve notice the rights third 
party such the defendant claims here. The same section defines value 
meaning valuable consideration, and section 25, Negotiable Instru- 
ments Law (section 6910, Comp. Laws for 1913), defines value any 
consideration sufficient support simple contract. Section 27, Ne- 
gotiable Instruments Law (section 6912, Comp. Laws for 1913), further 
provides that, where the holder has lien the instrument, arising 
either from contract implication law, deemed holder for 
value the extent his lien. Under section 52, Negotiable Instruments 
Law (section 6937, Comp. Laws for 1913), holder becomes holder 
due course where takes the instrument under the following condi- 
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tions: That and regular its face; that became the 
holder before was overdue and without notice that had been pre- 
viously dishonored that took good faith and for value; and that 
had notice any infirmity the instrument any defect the 
title. These elements are present the instant case. 

Another authority point support our conclusion Old Na- 
tional Bank Spokane Gibson and Wife, 105 Wash. 578, 179 117, 
A.L. 247, which prior Washington case holding the contrary 
{American Savings Bank Co. Dennis, Wash. 547, 156 559) 
was overruled. For additional authorities, see the note appended the 

The judgment appealed from affirmed. 


RIGHTS OWNER CHECK FAILURE 
COLLECTING BANK 


Birch International State Bank, Supreme Court South Dakota, 
208 Rep. 167 


bank Minnesota sent the bank Sioux Falls, 
D., checks for collection. These checks were cleared through the 
Sioux Falls clearing house. each day when such collections were 
made the defendant, the balance was against that was re- 
quired pay large sum money the clearing house balance 
its account. Before the proceeds were paid over the Minnesota 
bank, the defendant bank failed. was held that, under the cir- 
the plaintiff, who was the receiver the plaintiff bank, 
was not entitled preference. establish preferential claim, 
not sufficient show that the collecting bank was the agent 
the forwarding bank. must appear that the proceeds the checks 
went into specific fund which passed into the hands the receiver. 


Action Birch, receiver charge the First National Bank 
Jasper, Minn., against the International State Bank and another. 
From judgment for plaintiff, and order denying new trial the de- 
fendants appeal. Judgment and order reversed. 

Bielski, Elliott Marker, Sioux Falls, for appellants. 

Waggoner Stordahl, Sioux Falls, for respondent. 

against insolvent bank. 


similar decisions see Banking Law Journal Digest (Third 
271. 
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January 12, 1924, the First National Bank Jasper, Minn., sent 
defendant bank for collection checks Sioux Falls banks aggregating 
$793.72. These were cleared through the Sioux Falls clearing house 
January 14, 1924. January defendant bank mailed the Jasper 
bank cashier’s check for the amount. January 15, 1924, the Jasper 
bank sent defendant bank for collection check for $204.61 drawn 
Sioux Falls bank. This was cleared through the clearing house 
January 17, 1924. January defendant bank mailed the Jasper 
bank Chicago draft for the amount. 

January 16, 1924, the Jasper bank sent defendant bank for 
tion two checks Sioux Falls banks aggregating $530.74. These were 
cleared through the clearing house January 18. remittance 
this was made, but later the Jasper bank was notified that defendant 
bank held that amount its credit reason of-such collection. Janu- 
ary 19, 1924, defendant bank was found insolvent and taken over 
the superintendent banks, and still such charge. Payment 
the cashier’s check and the Chicago draft above mentioned was re- 
fused. The trial court awarded plaintiff preferred claim against the 
assets defendant bank the time closed pro rata with other 
preferred claims for the aggregate amount the above three collections 
and general claim for the residue. The superintendent banks ap- 
peals from the judgment and from order denying new trial. 

each the days, January 14, 17, and 18, the amount defendant 
bank’s clearances its favor through the clearing house was less than 
the amount the clearance against it, that each said days 
paid the clearing house large sum money balance its account. 
thus clearly shown that the proceeds these collections were used 
pay its debts other depositors, and money actually came into the 
hands the defendant bank the result such collections. Under 
such the Jasper bank entitled preferred 

For the purposes this case may conceded, without deciding, 
that the relation principal and agent existed between the two banks, 
but that not enough entitle plaintiff preference. Was the trial 
court right concluding that right preference existed because the 
assets the bank were enhanced and increased the aggregate amount 
the collections? 

urged respondent that the proceeds the checks went into 
agency the defendant bank, wit the clearing house, and that 
would make difference whether such proceeds were actually delivered 
into the vault defendant. That suggestion loses sight the rule 
respect the tracing such proceeds the insolvent bank. 

Empire State Surety Co. Carroll County, 194 593, 114 
435, the Court Appeals this circuit laid down the 
following rules: 
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claim preferential payment receiver out the proceeds the 
estate insolvent that clear proof made that the trust property 
its proceeds went into specific fund into identified piece 
property which came the hands the receiver, and then the claim can 
sustained that fund property only and only the extent that 
the trust property its proceeds went into it. not sufficient prove 
that the trust property its proceeds went into the general assets 
the insolvent estate and increased the amount and the value thereof which 
the hands the receiver [citing long list cases]. 

Proof trustee mingled trust funds with his own and 
made payments out the common fund sufficient identification 
the remainder that fund coming the hands the receiver, not ex- 
ceeding the smallest amount the fund contained subsequent the 
commingling trust property, because the legal presump- 
tion that regarded the law and neither paid out nor invested 
other property the trust fund, but kept sacred.’’ 


the same effect are Board Comm. Strawn (6th Circuit) 157 
beck (8th 227 346, 142 42, 1916C, 12, and 
see notes the last citation page 21. 

Am. St. Rep. 869, the sum $265 had been left with the bank de- 
livered another upon presentation deed real property, but the 


bank wrongfully entered deposit. Before the deed was presented 
the bank failed, and the receiver took over the assets, including $259.71 
The claim was allowed preferred claim the latter amount. 
The court said: 


not claimed that the $259 found the bank’s vault when 
failed the very money, part deposited Kimmel, and 
not necessary that should so. the money delivered the bank 
been used its business had presumably either paid its 
debts pro tanto, increased its assets; and the general creditors the 
bank would the same condition the money found its possession 
were paid over execution the trust though the money deposited 
had been kept separate, and the identical money received had been 
paid over.’’ 


Plano Mfg. Co. Auld, 21, 512, Am. St. Rep. 
769, there were several claimants claiming preference reason 
made the bank exceeding the aggregate the amount 
the cash the bank the time failed. the one hand, the claimants 
asserted that they were entitled the full amount their claims against 
the general assets the bank. the other hand, the receiver main- 
tained that the mere relation debtor and creditor existed between the 
bank and the claimants. The trial court awarded the claims preferred 
claims ratably against the cash that came the receiver when the bank 
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closed and common claims for the residue. That disposition was af- 
firmed this court, saying: 


presumption governing modern courts tracing trust fund 
wrongfully mingled trustee with his own funds, out which ag- 
gregate has made disbursements the due course business, that 
used his own money preference embezzling that others. 
Applying that doctrine this case, the inference must prevail that the 
remaining money, which passed into the hands the receiver, belongs 
the persons for whom collections were made, and should restored 
them according the principles equity and good 


relief trust claimant was denied because could not trace its prop- 
erty into any fund property. particular this court nega- 
tived preference against the general assets the state under the claim 
that the proceeds the trust had indirectly augmented the mass the 
estate. 

was held that the claimant was— 


have the amount such judgment adjudged preferred 
payable pro rata with other unpaid preferred claims, and out 
the moneys hand said bank when such bank was taken over 
defendant Wingfield, less such sums, any, that had been properly paid 


out such moneys prior the commencement this action.’’ 


Slimmer Thomas Meade County Bank, 161 325, 
311, the bank was held involuntary trustee, and claimant 
was awarded ‘‘a preferred claim under the Upon rehearing, 
claimant, with others, payment out the assets the bank pro rata. 
The amount the cash the bank the time closed does not appear, 
nor was any question raised the sufficiency thereof pay pre- 
ferred claims. That opinion should not taken authority for the 
proposition that the trust attached anything more than the money 
hand the time the bank failed. will thus seen that the decisions 
this court are harmony with the rule tracing proceeds an- 
nounced the foregoing federal citations. 

The following cases hold that the proceeds collections are not 
traced into the coffer the bank, where settlements made through 
clearing house the day’s balance against the bank. Seven 
Minn. (City St. Paul Seymour), 136, Minn. 303, and 
Willoughby Weinberger, 777, Okl. 226. 

And also Empire State Surety Co. Carroll County, supra, the 
court said: 
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checks third parties deposited with bank credited the 
depositor and collected through clearing house lay foundation for 
preferential payment, the absence proof the actual balance 
eash the bank received account them, for they may have been and 
usually are used whole part discharge the debts the 


seems clear that the proceeds the collections the present 
case were used the clearing house pay debts the bank its de- 
positors, and that because upon each day’s business the clearing house 
balance was against defendant bank money actually went the bank 
upon these collections. That being so, the cash the bank which was 
turned over the superintendent banks did not represent those col- 
lections. There room, therefore, for applying the fiction law 
that the bank used its own money paying its debts, and that the resi- 
due its vaults represents the trust fund, what left it. Re- 
spondent was clearly not entitled preferred claim. 

The judgment and order appealed from are reversed. 


NOTE HELD PAYABLE THIRTY DAYS 


McReynolds Mortgage Acceptance Corporation, Court Appeals 
District Columbia, Fed. Rep. (2d) 313. 


note contained promise pay ‘‘in monthly installments 
thirty days from date each the same day the date hereof 
the next The word ‘‘thirty days 
from date’’ were written and the other words were printed. was 
held that the note was payable thirty days under the rule that 
where part contract written and part printed, and the written 
and printed parts are inconsistent, the written words will control the 


Action Mortgage Acceptance Corporation against William 
McReynolds, trading McReynolds Son. From judgment for 
plaintiff motion for summary judgment, defendant appeals. Affirmed. 

for appellant. 

Maddox, Washington, C., for appellee. 


ROBB, Associate from judgment for the plain- 
tiff, here, the Supreme Court the District Columbia 
motion for summary judgment. 

Plaintiff declared promissory note. That note, the material part 
which here reproduce, was printed form. 
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Date Jan. 27th, 1925. 
(Town) (State) 

value received, (we) promise pay the order Mortgage 

and Acceptance Corp six 
(dealer’s name here) 
thousand six hundred fifteen 36/100 dollars 
(total balance paid) 

($6,615.36) monthly installments thirty days from date each 
the same day the date hereof the next months 
the office Mortgage and Acceptance Corporation, Continental Build- 
ing, Baltimore, Md., with interest after maturity the highest legal 
rate,’’ 


next insisted that the affidavit defense entitled the defendant 
trial the merits. The theory defendant, appellant here, that 
the note was susceptible the interpretation that was payable 
monthly installments, and that the determination that question was 
for the jury, and not the court. settled rule law that, where 
part contract written and part printed, and the written and 
printed parts apparently inconsistent, the written words will control the 
construction. ‘‘The reason why greater effect given the written 
than the printed part contract, they are inconsistent, that 
the written words are the immediate language and terms selected the 
parties themselves for the expression their meaning, while the printed 
form intended for general use, without reference particular objects 
197, Am. St. Rep. 337; Com. Title Ins. Co. Ellis, 192 Pa. 321, 
1034, Am. St. Rep. 816; Summers Hibbard, 153 102, 
899, Am. St. Rep. 872. 

the question interpretation, examination this instru- 
ment makes apparent that was intended express and did express 
the contract the parties, and hence that our inquiry restricted 
its terms. such situation, the rule that the interpretation 
the contract question law for the court. Knickerbocker Ice Co. 
Gardiner Dairy Co., 107 Md. 556, 570, 405, (N. 
746; Holmes Chartiers Oil Co., Pa. 546, 231, Am. St. 
Rep. 919. The words ‘‘thirty days from date’’ are inconsistent with the 
printed words ‘‘in monthly installments,’’ and, being inconsistent, 
must assumed that they were selected the parties for the purpose 
fixing the time payment. Any other interpretation does violence 
the manifest intent the parties, expressed the written in- 
strument. 

The judgment affirmed, with costs. 

Affirmed. 
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CASHIER’S AGREEMENT RESPONSIBLE 
FOR DEPOSIT 


Edwards Bryan, Supreme Court Alabama, 108 So. Rep. 


The cashier and principal stockholder bank signed in- 
strument stating that was personally responsible depositor for 
his time deposit ‘‘until the contemplated business matters have been 

the sale and issue stock has been made.’’ was held 
that the cashier’s undertaking was original one, and that since 
consideration for the execution the instrument was expressed 
therein, the undertaking was unenforceable, view the provisions 
the statute frauds. 


Action Edwards against Bryan. Plaintiff takes 
nonsuit, and appeals from adverse rulings evidence. Affirmed. 

Leon Brooks, Brewton, for appellant. 

Hybart, Hare Rankin, Monroeville, for appellee. 


GARDNER, J.—Plaintiff (appellant) was February 15, 1924, de- 
positor the Bank Flomaton, which bank defendant (appellee) 
was cashier and principal stockholder. said above named date de- 
fendant executed plaintiff the following instrument, which forms the 
foundation the present suit: 


Flomaton, Ala., Feb. 15, 1924. 
for his time deposit the Bank Flomaton the sum $5,000.00 
the rate per cent. interest until the contemplated business matters 
have been perfected the sale and issue stock has been made. 


The sole question here presented, conceded counsel for the 
respective parties, whether the foregoing instrument construed 
original direct obligation the part defendant, merely 
collateral undertaking. construed collateral, failing express 
any consideration, not questioned that would unenforceable 
contravention the statute frauds. Lindsay McRea, So. 868, 
116 Ala. 542; Rigby Norwood, Ala. 129. 

The foregoing undertaking does not pretend discharge the bank’s 
indebtedness plaintiff. Its liability continues exist. Puckett 
Bates, Ala. 390, speaking this question, the court said: 


similar decisions see Banking Law Journal Digest (Third 
Edition), 468. 
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‘‘The law certainly well established that the person for whose 
debt, default miscarriage the undertaking made, liable all 
that the whole responsibility does not rest upon the second promisor, the 
second promise collateral, and void the statute not reduced 


This character test has found frequent repetition our subsequent 
ease. Boykin Dohlonde, Ala. 577; Clark Jones, So. 362, 
Ala. 474; Webb Hawkins Lumber Co., So. 407, 101 Ala. 630; San- 
ford Howard, Ala. 684, Am. Dec. 101; Shepherd Butcher Tool 
Co., So. 498, 198 Ala. 275. 

But this instrument bears further evidence its collateral nature, 
that defendant’s liability expressly for limited period—that is, 
the contemplated business matters have been perfected the 
sale and issue stock has been made.’’ Upon the perfection the busi- 
ness matters therein contemplated, the liability the defendant was 
cease, necessary consequence the language used. course 
such event was not contemplated that the liability the bank plain- 
tiff depositor was revived, were, but strongly indicates 
that was the understanding and intention the parties that the bank’s 
responsibiliy was continue and unaffected the agreement. 

Counsel for appellant relies upon Bates Starr, Ala 697, 
Myatt, Ala 489, Am. 485, and Zimmern’s Co. Granade, 
102 So. 210, 212 Ala. 172, but the cases are readily distinguishable. 
the latter case credit had been expressly withdrawn from the corpora- 
tion, and credit was extended it, the plaintiff extending credit 
Granade only, who accepted the same. The correspondence set out 
the opinion clearly demonstrates that the liability defendant that 
was original and direct. Myatt, supra, goods were de- 
livered one Orr upon the faith defendants’ order, which contained 
unconditional promise pay for such goods plaintiff might fur- 
nish Orr the future, and the court correctly held the writing con- 
stituted direct obligation. likewise with Bates Starr, supra. De- 
fendant had obligated himself the writing there question re- 
sponsible for any rental arrangement one Searll might make 
certain storehouse. The court, observing that ‘‘it the essence 
guaranty, that there should principal debtor, for collateral 
engagement for another,’’ and proceeding discussion the under- 
taking there question said: 


direct promise responsible for the payment the 
rent, not answer for the default Searll. fact, cannot as- 
sumed from the writing, that the latter wanted the house for his own use, 
that was expected any credit should given him the plain- 
tiffs. From anything appearing the contrary, Searll may have been 
employed the defendant agent procure the house for him.’’ 
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the instant case the writing shows the liability the bank 
plaintiff depositor, and nothing indicate that such liability 
affected the written instrument. continues exist defendant’s 
liability continues the happening certain contingency. The two 
liabilities are separate and distinct. Applying the test laid down 
Puckett Bates, supra, and consistently followed subsequent de- 
cisions, find ourselves accord with the holding the trial court 
the effect that defendant’s undertaking collateral and not original 
and direct. 

results that the judgment the court below will here affirmed. 

Affirmed. 


Rehearing 


GARDNER, J.—The foregoing fully answers, consider it, the 
argument counsel for appellant contained briefs upon original 
consideration this cause, but upon application for rehearing there 
presented further insistence that there was consideration for the exe- 
the instrument here question, moving defendant, and 
sufficient constitute the transaction original and independent obli- 
gation defendant’s part. Reference made agreement 
the sale defendant some the bank stock plaintiff, but this was 
entirely conditional and mere tentative understanding between the 
parties, without binding effect. 

The testimony plaintiff somewhat uncertain the further 
insistence that consideration for the instrument was the understanding 
that leave deposit the money then had the banks. But con- 
the sufficiency the evidence this respect, the benefit de- 
fendant stockholder the bank would incidental only and not 
direct, and would not suffice change the character the transaction 
from collateral original and independent one. 150; 
Walther Merrell, Mo. App. 370; Hardware Co. Goodman, 
898, Va. 462, (N. 598, Ann. Cas. 1912B, 218. 

careful consideration the cases Uvalde Nat. Bank Brooks 
(Tex. Civ. App.) 162 957, and Goodling Simon, Pa. Super. 
Ct. 125, counsel for appellant, will disclose that they are not 
opposed the authorities above noted. 

But this additional argument considered also the light 
the further fact, noted upon original consideration, that the instru- 
ment bears upon its face evidence its collateral character, that the 
defendant’s liability expressly for limited period. Viewed any 
aspect the case the obligation defendant was not original and in- 
dependent, but remained collateral. Richardson Albright, supra. 

The application for rehearing overruled. 
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NOTE SUBJECT TERMS CONTRACT NON- 
NEGOTIABLE 


Verner White, Supreme Court Alabama, Rep. 369 


Where the maker note, the time execution, wrote upon 
the face the note and across the marginal end thereof the words, 
terms contract,’’ was held that the contract was 
thereby rendered non-negotiable. 


Action promissory notes Verner against White. 
From judgment for defendant, plaintiff appeals. Transferred from 
Court Appeals under Code 1923, 7326. Affirmed. 

Dodson, Tuscaloosa, and Mayfield, Montgomery, for 
appellant. 

Bealle Pearson, Tuscaloosa, for appellee. 


BOULDIN, J.—The promissory note sued upon was given for serv- 
ices rendered under executory contract. the time execu- 
tion the maker wrote upon the face the paper, and across the mar- 
ginal end thereof, ‘‘subject terms contract.’’ 

The single question presented whether this entry the note de- 
stroyed its negotiability and let the defense failure considera- 
tion against indorser for value before maturity. Pertinent matter 
written the time execution becomes part the contract 
found the body the instrument. Seymour Farquhar, Ala. 
292, So. 466; Sacred Heart Church Manson, 203 Ala. 256, So. 
498. That such note not negotiable fully supported the decision 
this court Strand Amusement Co. Fox, 205 Ala. 183, 184, 
So. 332, 333 (14 1121). Says the court: 


the promise pay made ‘subject to’ some other contract 
referred to, the authorities seem agreed that the obligation con- 
ditional, and negotiability destroyed. ete., Co. Manufac- 
turers’, Co., 179 813, 103 305, (N. 8.) 40, 
and note, citing numerous cases; 1918B, 639; Corp. Jur. 124, 
216. So, where the payment was made ‘according the require- 
ments certain agreement even date herewith,’ the note was held 
non-negotiable. Chicago, Bank Chicago Co., 190 404, 


speaking the location the clause question relation 
other parts the note, there said: 


similar decisions see Banking Law Journal Digest (Third 
Edition), 737. 


iq 

| 
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qualify that promise subjecting the terms some other con- 
tract referred to, negotiability denied.’’ 


The court quotes approvingly from 883, 69, denying 
negotiability where the note refers contract such way make 

Again the court quotes from Slaughter Bank Bisbee, Ariz. 
484, 154 1040, wherein was held that the note subject the con- 
ditions contract, the expression reasonably means ‘‘subject 
the terms the 

the reference the contract shows the ‘‘obligation pay 
burdened with the conditions that contract,’’ negotiability de- 
stroyed. There was difference opinion the effect the words 
per contract’’ the Strand Amusement Co. Case, but none upon 
the principles above stated quoted. The parties here chose the same 
words used the cases most expressive the intent that the obliga- 
tion pay shall subject the conditions the contract. The effect 
write into the note the contract itself far fixes the obligation 
pay. holders must take the note subject the conditions thus 
therein. 

Affirmed. 


NOTE PROVIDING FOR RENEWAL UNTIL PAID 
PAYABLE AFTER ONE RENEWAL 


Byerly Randolph, Supreme Court New Jersey, 133 Atl. Rep. 


The words ‘‘renewal until when used note, not 
mean that the note may renewed indefinite number times 
the maker’s option. When such words are used payment must 
made after one renewal. 


motion strike out defendant’s answer, and for leave enter summary 
judgment. Judgment for plaintiff. 

Fred Nixon, Newark, for plaintiff. 

W.S. Angleman, Plainfield, for defendant. 


KALISCH, J.—This matter before agreed state the 
ease, follows: 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1108. 
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Suit brought recover the following note: 
Plainfield, J., Jan. 1923. 

months after date promise pay the order Robert 
Byerly two hundred and fifty 00/100 dollars First National Bank, 
Plainfield, J., with interest. 


Randolph. 


value received. 

until paid.’ 

replace previous note due January 1923.’ 

Defense offer renew note and refusal plaintiff do. 

decided is: this good defense? so, judgment 
for defendant; not, judgment for plaintiff.’’ 


The question determined is, What legal effect given 
the words ‘‘Renewal until paid?’’ For the defendant argued that 
the renewal may indefinitely his will, and that his only legal 
obligation renew the note each time when falls due. This 
palpable absurdity. The very term ‘‘Renewal until paid’’ implies that 
the note shall paid some period time. definite time being 
fixed the instrument, legal contemplation payment made 
least after there has been one renewal. appears that there has been 
one renewal. The renewed note, sued upon, was given replace the 
original one which fell due January 1923. More than three years 
have elapsed since the latter note was given. The note fell due April 
1923. 

Although three years have elapsed since then, the record does not 
disclose that, when the renewed note fell due, new note was tendered 
the defendant the plaintiff take the place the matured one. For, 
the defendant’s theory sound that was entitled renewal, 
his option, when the renewed note became due and payable, according 
its tenor, then obviously failed perform his part the agreement, 
since tendered renewal note. The defendant’s offer renew 
which sets defense recovery the plaintiff, the present 
action, avail the defendant, since breached the agreement 
renew it. 

think the instant case falls within the control Octjen Robinson- 
Rodere Co., 117 629, Law, 282, which appeared that 
there was agreement the form letter concerning the extension 
time payment trade acceptances, and containing this language: 


“Tf for the reason you find impossible meet payment account 
insufficient funds, will agree extend the dates payment 
renewing trade acceptances.’’ 


Commenting upon this agreement, the Court Errors and Appeals, 
per curiam opinion, said: 


788 THE BANKING LAW JOURNAL 


all the then outstanding acceptances were fact re- 
newed the acceptances now suit. think this was performance 
the agreement. said that the agreement was agreement re- 
new repeatedly, and, perhaps, continuously, until the defendants were 
ready pay. The answer that the letter does not say so. says, 
will agree extend the time,’ and that has been done. had not al- 
ready been done, should think mere promise agree extend, 
even agreement extend, would unenforceable because in- 
definiteness and uncertainty. 


The same line thought found Ramot Scotenfels, 
Iowa, 457, well-considered case, and where the subject learnedly and 
exhaustively See, also, Lanum Harrington, 107 826, 
267 Ill. 57. What expression could conjured that could, reason- 
ably, said more uncertain and indefinite than the indorsement 
the note question here, ‘‘Renewal until 

conclusion that the plaintiff entitled judgment, and, there- 
fore, judgment given for the plaintiff for the amount due the note, 
with interest, and costs. 


ACCEPTANCE BILL EXCHANGE BLANK 
AMOUNT 


Asbury Park Electric Supply Co. Megill, Supreme Court New 
Jersey, 133 Atl. Rep. 181 


The defendant, joint acceptor bill exchange, placed his 
signature the paper before the amount had been filled in. When 
signed the defendant stipulated that the amount should not ex- 
ceed $60. Subsequently the sum $209.16 was written the bill 
the amount thereof. This was done the request the plaintiff 
company, the drawer the bill, although the repre- 
sentative knew the defendant’s stipulation that the amount should 
not greater than $60. was held that the plaintiff could not 
enforce the instrument against the defendant. 


Action the Asbury Park Supply Company against 
Ormond Megill, impleaded with Victor Hamilton. Judgment for the 
plaintiff, and defendant Ormond Megill appeals. Reversed such 
defendant, and remanded, with instructions. 

Harry Cooper, Belmar, for appellant. 

Joseph Megill, Asbury Park, for appellee. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition), 520. 
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PARKER, J.—The suit bill exchange the special form 
now popularly known ‘‘trade acceptance,’’ and the drawer 
against the drawees, Victor Hamilton and Ormond Megill. There was 
judgment against both. Megill appeals; Hamilton does not. The 
arises out the fact that, when the paper was de- 
livered the plaintiff with the signatures acceptance, there was 
amount stated, and the amount was filled Hamilton over his own 
and Megill’s signature blank form. The situation came about 
this way: Hamilton owed the plaintiffs for goods sold something like 
$150. wished buy more credit. Plaintiff refused credit, unless 
there was trade acceptance with additional signature. Hamilton 
asked Megill sign, and Megill agreed, but stipulated with Hamilton 
that the amount filled should not exceed $60. Megill signed 
shown the copy set below, and Hamilton went, with the paper, 
see Mr. Jones, president plaintiff. The state the case shows that— 


new goods which Hamilton sought were cost the neighbor- 
hood $60, but with the old account the full amount which would 
owe the plaintiff after the purchase the goods was $209.16. Jones 
requested that the note filled for this amount. Hamilton objected 
this, and stated that Megill did not wish the note filled for more 
than the cost the new goods. The plaintiff, however, refused sell 
materials extend any further credit, unless the trade acceptance 
was filled for the full indebtedness due. Hamilton then filled the 
trade for the full amount which owed the company, 
aggregating all $209.16, the amount for which suit was brought 
the 


The document thus completed reads follows: 


Jan. 28, 1925. 
Victor Hamilton and Ormand Megill, Belmar, J.: 

Feb. 28, 1925, pay the order Asbury Park Supply 
Co. two hundred and nine 16/100 dollars ($209.16). 

obligation the acceptor hereof arises out the purchase 
goods from the drawer. The drawee may accept this bill payable 
any bank, banker trust company the United States which may 
designate. 

payable Belmar First National Bank. Bank location, Belmar, 
Buyer’s signature, Victor Hamilton. agent office, Ormand Megill. 

Park Supply Co., 
Joseph Jones, Pres. 
‘‘Asbury Park Elect. Supply Co., 
Jones, 


Megill called the state the case ‘‘indorser,’’ but the 
face the paper cannot anything but drawee and acceptor. 
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will observed that the draft addressed Victor Hamilton and 
Ormond Megill, and after the words ‘‘accepted payable etc., 
appears: ‘‘Buyer’s signature, Victor Hamilton. agent office, 
Ormond Megill,’’ after which comes the signature drawer; and the 
indorsement the back, where should be. ‘When considered 
that both Hamilton and Megill are drawees, and that the natural and 
normal place for aeceptor’s signature across the face the bill 
(Randolph, Commercial Paper, §5), and that the signature Megill 
appears nowhere else, think must necessarily classed joint 
acceptor. The words ‘‘by agent office’’ are merely part printed 
form and should disregarded. 

thought proper note this point, although not the 
the case. The decision, our estimation, turns 
the Negotiable Instruments Act (C. 3736), which reads follows: 


the instrument wanting any material particular, the 
person possession thereof has prima facie authority complete 
filling the blanks therein; and signature blank paper de- 
livered the person making the signature order that the paper may 
converted into negotiable instrument operates prima facie au- 
thority fill such for any amount; order, however that any 
such instrument when completed, may enforced against any person 


who became party thereto prior its completion, must filled 
strictly accordance with the authority given and within reasonable 
time; but any such instrument, after completion, negotiated 
holder due valid and effectual for all purposes his 
hands, and may enforce had been filled strictly ac- 
with the authority given and within reasonable time.’’ 


seems quite clear that the plaintiff not ‘‘holder due 
for the language defining such holder (section 52, 3741) 
person whom the instrument has been and bill 
exchange cannot said ‘‘negotiated’’ drawer signing and 
payee named therein any more than note check ‘‘negotiated’’ 
its payee. Consequently, Megill ‘‘became the bill 
its must have been ‘‘filled strictly accordance 
with the authority given.’’ Plainly was not filled up; and not only 
this, but Jones, representing the plaintiff, knew was not filled up, 
and insisted the insertion amount which was told Megill was 
unwilling assume. Consequently, against Megill, was the 
plain intendment the statute unenforceable. 

These considerations lead reversal the judgment Megill. 
the judgment against Hamilton has not been brought here, the cause 
will remanded the district court, with instructions enter judg- 
ment favor Megill; the judgment against Hamilton stand. 
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NOTE BEARING INTEREST FROM DATE PRIOR 
EXECUTION 


Carroll Green, Commission Appeals Texas, 285 Rep. 305 


note bearing interest from date anterior the date the 
note not usurious its face. The validity such note pre- 
sumed, and, the absence evidence the contrary, will as- 
sumed that the attending the execution the note 
justify its 


Suit Green against Jos Carroll. Judgment for plaintiff 
was affirmed the Court Civil Appeals (272 1118), and de- 
fendant brings error. Affirmed. 

Miller Miller, Athens, for plaintiff error. 

Garrett, Athens, for defendant error. 


HARVEY, J.—This suit brought Green, the defend- 
ant error, against Joe Carroll, the plaintiff error, upon certain 
promissory note bearing date December 30, 1919, executed Carroll 
one Thos. Matthews, Jr., for the principal sum $650. Said 
note was executed for part the purchase money certain real estate 
conveyed Matthews Carroll deed bearing date even with said 
note, and the vendor’s lien reserved the note and said deed secure 
the payment the note. The note, according its terms, payable 
monthly installments $10 each, beginning January 1920. Said 
note provides for the payment interest thereon from December 
1919, the rate per cent. per annum, payable monthly 
accrues. There nothing the record tending explain such pro- 
vision for accrual interest prior the date the note, show 
that same was subterfuge device collect usurious interest. After 
the execution the note, Carroll proceeded make payments thereon 
small installments varying amounts, regularity 
time such installment payments, for period extending over about 
three years. Upon the trial the case the trial court, the jury found, 
answer special issue the subject, that Carroll had made pay- 
ments the note the aggregate amount $270.25. Judgment was 
rendered February 19, 1924, favor Green for the sum $530, 
the unpaid balance the principal and interest said note, with 
foreclosure the vendor’s lien. From such judgment the plaintiff 
error, Carroll, appealed the Court Civil Appeals, which court 


similar decisions see Banking Law Journal Digest (Third 
Edition), 1287. 
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affirmed the judgment the trial court. 1118. The case 
now before writ error sued out Carroll, the plaintiff error, 
who complains that the note usurious and that was required pay 
usurious interest thereon. 

The fact that the note sued bears interest from date anterior 
the date the note does not render the contract usurious upon its 
face; for such case the vadidity the contract presumed, and, 
the absence evidence the contrary, will assumed that the 
circumstances attending the execution the contract justify its form. 
Rutherford Smith, Tex. 322; 956. 

the jury’s verdict, which complaint made, the sum 
$270.25 found have been paid upon the note plaintiff 
error. The judgment for the sum $530, and was rendered more 
than four years after interest began accrue the note. this 
situation cannot say that the defendant error has collected interest, 
excess the rate specified the note. 

recommend that the judgment the trial court and that 
the Court Civil Appeals affirmed. 


CURETON, J.—The judgment recommended the report the 
Commission Appeals adopted, and will entered the judgment 
the Supreme Court. 


RENEWAL NOTE WITH KNOWLEDGE 
FRAUD 


Farmers’ State Bank Blakeley Miller, Supreme Court Minnesota, 
209 Rep. 869 


note given for the purchase price corporate stock was trans- 
ferred the plaintiff bank immediately after its execution. The 
note was renewed three times. This action was brought the third 
renewal note. The defense was fraud. appeared, however, that 
the defendant discovered the fraud complained long before the 
last renewal the note. was held that the defendant, renew- 
ing the note with knowledge the fraud, waived the fraud. Con- 
sequently the plaintiff was entitled recover. 


Action the Farmers’ State Bank Blakeley against Charles 
Miller. Verdict for defendant, and plaintiff appeals from order deny- 
ing its motion for judgment new trial. Reversed, with directions. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition), 1108. 
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Leeman, Henderson, for respondent. 


STONE, upon promissory note wherein the defense 
was fraud, and the verdict went for defendant. Plaintiff appeals from 
the order denying its motion for judgment new trial. 

The note bears date February 1924. the third renewal 
one executed defendant September, 1921. The original note ran 
Heinrich Chemical Co. payee, and evidenced defendant’s indebted- 
ness for corporate stock that company which had just purchased. 
defense, alleges, and his evidence tends prove, that the then 
plaintiff assisted the stock salesman the Heinrich Co., and 
made the representations which really induced his purchase the stock 
and the execution the original note. substance, the misrepresenta- 
tions charged the cashier defendant are that the stock was good 
investment that was then selling per cent. its face value; and 
that was paying regular annual dividend per cent. Im- 
mediately after its execution, the note was discounted with the plaintiff. 

have not given much attention plaintiff’s claim that 
holder due course. the evidence for defendant, the cashier who 
made the representations was the only representative the bank 
purchasing the note. Therefore, had decide the question, 
not likely that could hold plaintiff holder due course. The 
rule State Bank Morton Adams, 142 Minn. 63, 170 925, 
might require contrary holding. pass that question without de- 
cision, for there another point which decisive. 

The original note ran for six months. was then renewed and 
payment made, not only interest, but $40 the principal. The 
first renewal note ran for year. Interest was again paid, and second 
renewal given 1923. The operation was repeated February, 1924, 
when the note suit, the third renewal, was given, and another year’s 
interest paid. the meantime, and relatively soon after his purchase, 
defendant must have discovered the utter falsity the representation, 
the principal one claimed, that the stock was paying regularly per 
cent. dividend. that extent defendant discovered the fraud which 
claims was perpetrated upon him long before his last renewal the 
note, and probably before one more the others. was not only 

upon inquiry, but was advised the fraud, fraud fact existed. 
defendant was touch with the home office the Heinrich 
Co. Annually received its financial statements. take for 
granted that, defendant, each those statements was probably de- 
ceptive. They showed substantial surplus, but, order so, 
asset item for ‘‘good will and stock bonus’’ over 
$800,000, and another, equally suggestive, referring ‘‘patents, trade- 
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marks, and formulae’’ $150,000. But, even upon that assumption 
and matter law, defendant must charged with knowledge 
the fraud, fact was defrauded, before executed, third 
renewal the original, the note now suit. 

The foregoing brief resume the case sufficient show that, 
within the rule Thorpe Cooley, 138 Minn. 431, 165 265, de- 
fendant has waived the fraud which claims have been the victim. 
That rule has special application case such this where note has 
been given and then purchased holder who acts honestly and 
itself morally free from blame. Its cashier, the time the original 
transaction, may have gone altogether too far urging defendant 
purchase the stock, but plaintiff itself, legal person, has acted 
good faith. The genuineness defendant’s obligation has been 
represented defendant valid the renewals and payments al- 
ready referred to. After such course dealing, there would 
manifest injustice relieving defendant liability. the purpose 
the rule Thorpe Cooley, supra, prevent such result. 

Order reversed, with directions enter judgment notwithstanding 
the verdict for plaintiff. 


DEPOSITOR CHECKS HELD GENERAL 
DEPOSITOR 


Phoenix Title Trust Co. Centrai Bank Phoenix, Supreme Court 
Arizona, 247 Pac. Rep. 1097 


Prior February 27, 1922, the officers and directors the de- 
fendant bank, finding that the bank was insolvent, decided that 
should suspend and into liquidation February 28th, and that 
all deposits received the 27th should taken special deposits, 
not commingled with the general funds the bank. Subse- 
quently, after the bank had been closed and receiver appointed, 
the court made order directing the receiver return deposits 
made February 27th the depositors. The plaintiff bank, which 
had presented three checks the defendant bank February 27th 
and had been credited with the amount thereof its pass-book, 
sought recover that amount under the court order. appeared 
that the checks question had been placed envelope and kept 
separate from other funds the bank. was held that the court 
order applied only special deposits, and that the plaintiff could not 
take advantage the court order for the reason that its deposit was 
general and not special deposit. The court held the deposit 
general one for the reason that did not appear that the plaintiff 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition), 131. 
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consented have its deposit treated special one, and for the 
further reason that the entry credit the plaintiff’s pass-book 
was equivalent irrevocable credit favor the plaintiff. 


Petition the Phoenix Title Trust Company against the Central 
Bank Phoenix, Perry Williams, receiver, and others for order di- 
recting receiver pay sum petitioner. Order denying petition, and 
petitioner appeals. Affirmed. 

Wilkinson and Gerard, both Phoenix, for appellant. 

Moeur and Early Craig, both Phoenix, for appellees. 


ROSS, March 24, 1922, the superior court Maricopa 
the Central Bank Phoenix was ordered into involuntary liqui- 
dation, and receiver appointed take charge and its assets. 

Thereafter, April 10, 1922, Murray Hall filed his petition 
said court showing that deposited the Central Bank Phoenix, 
February 27, 1922, $451.27; that the following day the bank failed 
open its doors; that the 25th 26th February, meeting 
the officers and directors such bank, was decided that was hope- 
lessly insolvent, and unable continue business, and that should sus- 
pend and into liquidation the 28th February; that all deposits 
received the 27th were held, taken, and considered specific 
special deposits, not be.commingled with the general funds the 
bank that the deposit made the petitioner the 27th, and all other 
deposits made that day, were the officers and directors kept sepa- 
rate and apart, and after the appointment the receiver were turned 
over such receiver intact special deposits, and accepted the re- 
such. 

Petitioner further represented that such bank did not, the 27th 
February, honor pay the checks drawn any its depositors 
and presented that day. The petition was made behalf all 
persons situation similar that petitioner. Thereafter, on, 
wit, the 13th day April, the court made order directing the receiver 
forthwith impound all funds deposited said bank Phoenix 
said 27th day February, 1922, and not commingle the same any 
manner with the funds assets said bank; that the full and complete 
deposit said Murray Hall, made him with said bank said 
27th day February, 1922, well deposits all other persons, 
firms, corporations, made said bank said date, forthwith re- 
turned him and them, provided that any sum sums money 
due said bank, reason overdraft promissory note notes, the 
maturity due date which was February 27, 1922, prior thereto, 
and belonging said bank, shall deducted from the amount the 
deposit the person, persons, firms corporations having such over- 
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draft owing such note notes said bank and retained such re- 

October 10, 1923, the appellant, Phoenix Title Trust Company, 
filed its petition said court and proceeding, reciting the order made 
the court the 13th day April, 1922, the receiver, wherein the 
latter was ordered and directed return all deposits made the 27th 
day February special deposits, and complaining that said 27th 
day February deposited said bank the sum $431.75, and was 
said bank duly credited therewith that date, and the amount en- 
tered its pass book, and that, although had frequently demanded 
the receiver the payment thereof, the same had paid, and 
asked for order the court directing the receiver pay said sum. 
The court refused order the receiver pay the appellant cash 
prayed for its petition, and this action the court are asked 
review for error. 

The facts show that appellant, February 27th, presented the 
bank for deposit three items—the checks two the bank’s customers 
aggregating $81.75, and the bank’s check for $350—and that 
amount thereof, wit, $431.75, was entered appellant’s pass book; 
that the three checks were then placed envelope, and kept separate 
and apart from other funds effects the bank, and later, when 
receiver was appointed, turned over him; and that the receiver, act- 
ing under the order April 13th, had tendered said checks appellant, 
appellant declining accept them. 

The transaction between appellant and the bank did not augment 
increase the bank’s assets one penny. funds were added its as- 
sets nor any taken away reason such transaction. owed the 
amount the three checks different party, and that was all. 

The evident purpose the officers the bank, disclosed the 
Hall petition, which was adopted appellant, was keep all transac- 
tions the 27th February separate and apart, that, were 
found the bank could not longer carry on, every person dealing with 
the 27th should made whole, and the bank’s assets neither increased 
nor decreased its doors being kept open that day. was that 
agreement and understanding that the order April 13th undertook 
out. 

the deposit made appellant was general deposit, was, 
course, unaffected the order April 13th, and appellant’s rights 
would governed the rule applicable the general creditors the 
insolvent bank. If, however, the order April 13th covered appellant’s 
deposit, was because was special deposit, kept separate and apart 
from the other funds the bank. 

The manner which the bank handled the appellant’s deposit, the 
understanding the officers and employees the bank that would 
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special deposit, and not general one, would not constitute special 
deposit without the consent the depositor. 

The record does not disclose that the appellant ever consented 
thought that its deposit was special. does appear that there 
was credit entered its pass book, and under the rule 
laid down Cohen First National Bank, Ariz. 394, 198 122, 
701, this was equivalent credit fixed and irrevocable 
favor the appellant for the amount such checks. Such being the 
nature the deposit, appellant could not take advantage the order 
April 13th, and have regarded special deposit, and secure 
himself what other general creditor could obtain, and what the court 
intended should accrue only special depositors. 

under the facts its case the appellant entitled paid 100 
the dollar, then every general creditor the bank should 
paid full, and upon application would entitled order from 
the court directing the receiver make the payment. 

are satisfied that the court was correct denying the appellant 
the preference seeks. 

The order the lower court 


PAYING CHECK SIGNED TREASURER 
CORPORATION PAYABLE CASH 


Broadway Boxing Club, Inc. Bushwick Nat. Bank, New York Supreme 
Court, 216 Supp. 713 


The plaintiff club kept checking account the defendant bank. 
The plaintiff’s treasurer was authorized draw checks against 
account. The bank paid number checks signed the treasurer 
and payable cash, the treasurer apparently not accounting the 
club for the proceeds the checks. was held that the bank was 
not negligent paying checks the form described, there being 
circumstances present which would tend put the bank upon notice 
that the proceeds the check were not being devoted corporation 
purposes. 


Action the Broadway Boxing Club, against the Bushwick 
National Bank. plaintiff’s motion set aside verdict for defendant. 
Motion denied. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition), 1013. 
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Emil and David Slade, both New York City (Joseph 
Greenberg, New York City, counsel), for plaintiff. 
Sydney Rosenthal, Long Island City, for defendant. 


CARSWELL, J.—The jury was warranted finding that the initial 
deposit the bank account the plaintiff herein was brought the 
bank Ehrlich, and that that time received the temporary re- 
that returned with the temporary receipt and complied with 
the formalities opening the account the following day, which 
time represented was the treasurer the plaintiff and received 
from the bank official signature card, with instructions have the 
president sign that before leaving the bank signed treasurer, 
leaving space for the president, Feinberg, sign; that the president, 
Feinberg (who owned all the stock plaintiff), subsequently affixed his 
signature the card time when Ehrlich’s signature was already 
the capacity treasurer, and time when the card recited 
that the president the treasurer were have authority sign the 
checks; that Ehrlich returned the card that condition 
the defendant bank; and that from time time Ehrlich made further 
deposits and wrote checks making withdrawals from the bank against 
the plaintiff’s account. 

The plaintiff asserts that the evidence the foregoing upon which 
the jury acted was improperly admitted, and that matter law 
plaintiff was entitled verdict. Neither side submits authority that 
directly point any question the case. There is, however, 
authority long standing that, under the circumstances cited above, 
agency estoppel arose. Corpus Juris, 461, 69. The jury was in- 
structed from what facts such agency might arise, and also from 
what facts such agency could arise. There also case where this 
principle was applied state facts substantially paralleling the 
important particulars the facts this case. Fulton Bank New York 
Sharon Canal Co., Paige’s Ch. 126, 136, per Chancellor Walworth. 
evidence supporting this result was properly admitted under the 
foregoing authorities, and the agency estoppel Ehrlich was fully 
established. The jury finding that effect should not disturbed. 

Plaintiff also asserts that the bank was negligent matter law 
paying out checks drawn the order cash and signed the 
plaintiff corporation, per Ehrlich treasurer, when such checks were 
presented Ehrlich person. The defendant was not negligent 
matter law doing. Whether was negligent not was best 
question fact for the.jury, and the jury have held that the bank 
was not negligent. The bank could only held negligent the 
event that was put notice inquiry that the proceeds the check 
were being made the subject larceny conversion. Such 
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notice being put upon inquiry arises when check made payable 
the officer, and signed the corporation per that self-same officer, 
where, matter how the check made payable, the bank apprised 
that the proceeds are being applied the officer’s personal affairs, 
when check payable cash placed the bank the personal credit 
the officer account the bank may have for that individual. But 
when check, made payable cash, presented employee 
officer corporation, authorized sign for such corporation, 
bank for payment cash, the bank has means knowing from 
mere inspection the check that the proceeds are going subjected 
larceny conversion the one presenting the check. only put 
notice where the individual presenting the payee deposit- 
ing such check his private account. 

hold otherwise would result the court’s ignoring the universal 
practice long standing treasurers and similarly authorized officers 
corporations presenting checks made payable cash for vast sums 
for pay roll and other purposes. Such transactions are daily occur- 
rence every bank the city, and courts did not know this they 
would merely brand themselves being ignorant what common 
knowledge the entire business community, and give convincing point 
the criticism often made that courts have lost touch with the practical 
facts life and the world, especially their attitude matters com- 
mon knowledge business practice. most question fact for 
jury whether not the circumstances surrounding the particular pre- 
sentation such check carried with notice diversion funds 
from corporate purposes, and whether not the payment thereof 
bank was was not imprudent negligent act within the standard 
reasonably prudent cautious man exercising ordinary care. has 
been judicially recognized, however, that check not indorsed form, 
for the credit the person presenting it, cashed through messenger, 
did not, without proof further facts, establish any limitation the 
right the holder receive the proceeds thereof from bank, through 
messenger otherwise, cast liability the bank honoring the 
check. Peerrot Mt. Morris Bank, 120 App. Div. 247, 104 1045; 
Madeiran Alliance Protective Association Lowell Trust Co., 237 Mass. 
89, 129 440; Hatch Johnson Loan Trust Co. (C. C.) 
828, 829, 840, 841; Griffin National Bank Commerce (Mo. Sup.) 
246 190. 

When the checks sued upon herein made payable cash were pre- 
sented the paying teller the defendant bank, signed officer 
who, them, was authorized sign, the bank was not required 
inquire into whether the cash the check was devoted cor- 
porate purposes not. had right assume that the proceeds 
would devoted corporate purposes, unless jury concluded that 
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the surrounding circumstances were such that would negligent 
assume. Here the jury has held that the bank was not negligent 
evidence that conclusive upon this court. 

Motion set aside the verdict for the defendant denied, with ex- 
ception the plaintiff. 


BANK ENTITLED CHARGE NOTES AGAINST 
INDORSER’S ACCOUNT 


Bon Homme County Bank Dakota Nat. Bank, Supreme Court South 
Dakota, 208 Rep. 825 


The plaintiff bank indorsed number notes the defendant 
bank without recourse, and the defendant credited the plaintiff with 
the face value the notes reserve account. The plaintiff auth- 
orized the defendant charge the notes the plaintiff’s account when 
they should become due. The purpose the transaction was give 
the plaintiff fictitious reserve account. 

Subsequently the plaintiff bank went into the hands the super- 
intendent banks for liquidation, and brought this action the 
name the plaintiff recover the amount credited the reserve 
account. was held that the transaction between the banks was 
loan with the notes collateral, and not purchase the notes with- 
out recourse, and that the defendant had the right charge the 
notes against the account. judgment for the defendant was, there- 
fore, affirmed. 


Action the Bon Homme County Bank against the Dakota National 
Bank. From judgment for defendant, and order denying new 
trial, plaintiff appeals. Affirmed. 

Wicks Quinn, D., and Danforth Barron, Sioux 
Falls, for appellant. 

Dillon, Pierre, and French, Orvis French, Yankton, for 
respondent. 


BURCH, C.—This action brought the superintendent banks 
this State the name the Bon Homme County Bank Scotland, 
D., against Dakota National Bank Yankton, D., recover $28,- 
740.25 claimed deposit defendant The plaintiff sus- 
pended business the 7th July, 1920, and went into the hands 
the superintendent banks for liquidation. The deposit arose from 


similar decisions see Banking Law Journal Digest (Third 
Edition), 634. 
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the following transaction: Henry Wenzlaff, president plaintiff 
bank, went Yankton the 20th day May, 1920, and there met 
Danforth, president defendant bank. Wenzlaff told Danforth 
that the reserve his bank was low and showed Danforth several notes, 
the face value which aggregated $28,740.25. These notes were all 
indorsed the plaintiff ‘‘without indorsed the 
notes general indorsement. The notes were then turned over the 
defendant bank, and said bank gave plaintiff credit its books for 
the face the notes. Mr. Danforth, explaining the transaction tes- 
tified 


told Mr. Henry Wenzlaff, president the Bon Homme 
County Bank, that would give the bank credit our books for the 
face the notes with the express understanding that the amount should 
not subject withdrawal them, and only with the understanding 
that soon those notes fell due had authority charge them 
against the account and return the notes them for collection. said 
that, would give them credit our books for the amount that 
would authorize charge their account when they fell due and 
would send written authority that 


deposit slip was made out containing these words, ‘‘Res. Acct. not 
subject and plaintiff was given credit for apparent deposit 
said amount money. The abbreviations ‘‘Res. Acct.’’ were ex- 
plained mean reserve account. Afterwards letter was written 
the cashier the plaintiff defendant which claimed the writ- 
ten authority promised, follows: 


Homme County Bank. 

Scotland, D., June 29, 1920. 

authorize you charge any notes which you are carrying for this 

bank our account when due, forwarding such together with advice 
us. are, 

very truly, 
Reich, 


The answer defendant denies that the plaintiff any time de- 
posited with the defendant the sum $28,740.25 any other sum, and 
denies that said sum money was subject payment defend- 
ant plaintiff upon demand otherwise. The answer also alleges that 
the 20th day May, 1920, the plaintiff placed with the defendant 
number promissory notes the face value exclusive interest 
the amount named, and pleads the oral agreement above mentioned, with 
the letter, which claimed constitute written authority the defend- 
ant charge all said notes against said deposits; that prior the 16th 
August, 1920, two said notes purporting executed 


| 
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Davies and Matt Arneson became due, and defendant, acting upon 
plaintiff’s written authority, charged said notes plaintiff’s account 
and sent said notes plaintiff; that the same were soon thereafter re- 
turned defendant the superintendent banks acting through the 
examiner charge the plaintiff bank. The answer also pleads that 
one two the notes were forgeries and that there were numerous 
false and fraudulent representations made the said Wenzlaff ne- 
gotiating said notes relative security. One the notes was paid 
amounting about $5,000 and the proceeds this defendant offers 
account for, holding all other notes subject the order the plain- 
tiff. 

The case was tried the court, and the court found favor de- 
fendant and rendered judgment its favor, and plaintiff appeals from 
the judgment and order denying new trial. 

There nothing the contract between the two banks commend 
it. The transaction was intended deceive the banking department and 
its examiners. Such reserve was fictitious, evading the law requiring 
maintenance reserve account. indorsing the notes without re- 
course there was apparently further liability the part the bank 
making such indorsement, and this arrangement plaintiff bank showed 
large apparent reserve without corresponding liability. 

appellant’s contention that the defendant estopped its 
own acts from denying its liability this case, and that the court will 
construe this ordinary legal bank transaction, and will not permit 
the defendant escape the legal effect the transaction, because the 
acted violation of, and contrary to, the law. 

determining the questions involved, will necessary con- 
strue the contract made between the two banks. That was more: than 
mere deposit notes with the defendant bailee plain. The ob- 
ject both parties the transaction was increase the apparent re- 
plaintiff. The only way this could done was apparent 
deposit money its equivalent. give effect its object and the 
intention the parties, must construed either contract whereby 
defendant undertook purchase from plaintiff the notes their face 
value, make loan plaintiff with the notes held collateral se- 
curity. 

the first construction the contract given, then the notes 
became the property defendant, and, having been indorsed plaintiff 
without recourse, there was liability the part plaintiff, and de- 
fendant could have lien upon set-off against the deposit, except for 
the amount the forged notes upon implied warranty genuine- 
ness. The indorsing the notes without recourse constituted written 
contract which could not varied contemporaneous oral agreement 
guaranteeing the notes, notwithstanding the restricted indorsement. This 
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the construction that plaintiff contends must placed upon the trans- 
action and urges error the admission testimony the oral agree- 
ment. 

the agreement was loan defendant plaintiff with the notes 
collateral security, the character the indorsement incidental 
part the agreement embraced the oral contract creating the loan. 
For that reason, construe the contract before entering upon dis- 
cussion the several questions which arise and must answered. 

find precedent the case Merchants’ National Bank Man- 
dan, D., al. First National Bank Duluth, Minn., 238 502, 
151 where the court construed contract nearly identical 
its terms and conditions loan with the notes security. The 
defendant did not intend fact purchase the notes without recourse. 
may have intended increase the reserve plaintiff and have 
appear purchase the notes, but the actual and true intent was 
that there should repayment the amount credited. hold that 
defendant purchased the notes without recourse make contract 
between the parties contrary their actual agreement. But appellant 
says defendant estopped its conduct from claiming the benefits 
the true contract. not estopped unless its conduct has been such 
mislead another his prejudice, that would work fraud 
allow the true state facts proved. Eickelberg Soper, 
953; Sutton al. Consolidated Apex Mining Co. al., 

The plaintiff, being party the transaction, with full knowledge 
what was intended, and acquiescing it, could not defrauded. 
Unless the fact that the bank now the hands receiver changes 
the equities, there can estoppel. The receiver represents the bank 
and its creditors. The defendant may assert its defense against the bank, 
and, unless such defense fraud its creditors, may assert such 
defense against the receiver: There nothing the evidence indicating 
the fictitious entries deceive the banking department changed the 
position the creditors their disadvantage. If, the means em- 
ployed, the plaintiff was enabled keep its doors open longer than 
otherwise would have been able do, does not appear that anything 
transpired thereafter that dissipated lost any the assets that the 
bank had the time practicing the deception. The evidence not 
sufficient support estoppel. The defendant having the right 
assert its defenses fully the plaintiff was going concern, plain- 
tiff cannot recover more than due after paying the amount the 
loan. Under the contract defendant was granted the right charge 
the indebtedness plaintiff, created the contract, against the de- 
posit, and return the collateral security. Defendant admits collecting 


‘ 
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one the notes and offers pay the proceeds thereof plaintiff and 
return all other notes held collateral. This may done and the 
account closed. 

thus disposing the case not hold such transaction be- 
tween banks legal. illegal, but suit brought behalf 
and the name, the other party the illegal and fraudulent trans- 
action, there can recovery favor one co-conspirator against the 
other. not decide that bank incurs liability thus con- 
spiring deceive the superintendent banks, others composing the 
state banking department, order keep bank from closing its doors. 
What the result might be, suit brought behalf defrauded 
customers the bank, should shown that during the time such 
bank was illegally kept open its assets were dissipated decreased 
value, its liabilities increased, that, reason such conspiracy, 
depositors were damaged, left open for our consideration when pre- 
sented. banks are permitted show fictitious reserves their books 
valid assets, then the law requiring bank maintain cash re- 
serve and the law placing banks under the control and sub- 
ject examination and supervision the banking department may 
well repealed. Any bank assisting such undertaking evade 
the banking laws need not feel aggrieved proper suit encounters 
unsympathetic court. 

The judgment and order appealed from are affirmed. 


BANK NOT LIABLE WHERE DRAWER 
DISHONORED CHECK ARRESTED 


Waggoner Bank Bernie, Springfield, Missouri, Court Appeals, 
281 Rep. 130 


Under the laws Missouri 11779, Mo. 1919) bank 
which, through error, refuses honor check drawn upon it, 
liable the drawer only the extent the actual damages alleged 
and proven have occurred result the dishonor the check. 
Under this statute, held that bank, refusing honor de- 
positor’s check, not liable the depositor even though the payee 
subsequently causes the depositor’s arrest. The reason that the 
bank’s refusal pay the check not the proximate cause the de- 
positor’s arrest. The arrest the result the intervention 
separate human agency, namely, the payee the check. 


similar decisions see Banking Law Journal Digest (Third 
Edition), 1020. 
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Action Joel Waggoner against the Bank Bernie. From order 
sustaining defendant’s demurrer the petition, plaintiff appeals. Ap- 
peal dismissed. 

Kip Briney, Bloomfield, for appellant. 
Wammack Welborn, Bloomfield, for respondent. 


BAILEY, J.—This action for damages growing out defend- 
ant’s failure honor check drawn plaintiff and payable the 
First National Bank Dexter. Plaintiff has appealed from order 
sustaining defendant’s demurrer petition. The petition, 
far material, reads follows: 


for cause action further states that the defendant, the 
Bank Bernie, was and authorized the laws the state Missouri 
general banking business and receive and pay out money for 
depositors said bank, which said deposits are all times subject 
check and are paid out again upon the demand said depositor 
and his check without-let, hindrance unnecessary delay. 

further states that the 30th day July, 1924, there 
was deposit defendant bank much larger sum than that $25, 
wit, more than $80, the name this plaintiff and his wife, jointly, 
and which said sum could legally paid out the check either this 
plaintiff his wife, both them. 

further states that the said 30th day July, 1924, 
did draw his check, had good right do, the sum $25, the 
deposit aforesaid said defendant bank, the name Joel Waggoner 
and wife, and cashed the same the First National Bank Dexter, 
Mo., and that thereafter and due course business the said First 
National Bank Dexter presented the aforesaid check defendant 
bank for payment, and plaintiff avers that, owing the wilful, negligent 
and malicious acts defendant, its officers, agents, and servants, the 
said check was dishonored, and payment was refused and marked ‘no 
account’ and returned the said First National Bank Dexter. There- 
upon and because the aforesaid dishonor check, the said First Na- 
tional Bank Dexter, its proper officers, agents, and servants, pro- 
cured warrant out the office Crane, one the justices 
the peace Liberty township, Stoddard county, Mo., alleging the pass- 
ing ‘bad check’ this plaintiff, and, the proper officers plaintiff 
was arrested and the county jail Stoddard county, Mo., 
for said alleged crime, and restrained his liberty for great period 
time, and against his will, and his great humiliation, mortification, 
and injury his feeling and reputation, and his reputation amongst 
his neighbors good citizen, and caused him lose much time value 
said restraint—all because the wilful, malicious, and negligent re- 
fusal honor and pay the aforesaid check. 

ete. 


support its demurrer respondent first argues the petition would 
seem fail state cause action because there allegation that 
the alleged deposit the Bank Bernie was made either plaintiff 


q 
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his wife required section 11779, Mo. 1919. pointed 
out that, far alleged the petition, the deposit may have been 
made some third person, and that therefore the statute referred 
would not apply. This point highly technical, and our minds places 
entirely too strict and unreasonable construction the statute. 
Likewise respondent’s point that the petition fails allege the action 
the First National Bank Dexter was malicious and without probable 
not well taken. This not action for false imprisonment. 
doubt seriously the propriety such allegation. the con- 
trary, would seem that allegation that the Dexter bank maliciously 
had plaintiff arrested would clearly absolve defendant from liability un- 
der the doctrine proximate cause hereinafter discussed. 

The briefs and arguments counsel for both appellant and respond- 
ent are devoted almost entirely the question what was the proxi- 
mate cause plaintiff’s arrest and imprisonment. Appellant contends 
that the act the defendant Bank Bernie dishonoring plaintiff’s 
check was the proximate cause, while respondent argues that the act 
the Dexter bank having plaintiff arrested was independent in- 
tervening cause, and, therefore, the proximate cause plaintiff’s al- 
leged damage. 

shall first dispose some preliminary matters. Respondent’s 
demurrer, course, admits the truth all facts well pleaded. isa 
well settled general rule that the duty bank pay demand 
all checks drawn depositors their checking accounts the amount 
their respective deposits. this case, under the allegations 
plaintiff’s petition, the fact that had deposit sufficient funds 
pay the check given the Dexter bank made defendant’s duty honor 
that check. O’Grady Stotts City Bank, 696, 106 Mo. App. 
366; Allen Grocery Co. Bank, 182 loc. cit. 781, 192 Mo. App. 
476; 521; 628. Under our statute defendant bank 
would liable damages for failure pay plaintiff’s check when 
should have been paid the extent the actual damages alleged and 
proven. Section 976, Mo. 1919. 

The particular question involved this case, far have 
been able discover, has never been determined any appellate court 
this state, and there very scant authority from any other court di- 
rectly the proposition. The question proximate cause in- 
jury one always more less beset with difficulty, and necessity 
each case must decided its own particular facts. There are 
great number decisions this state defining the term 


negligence which sets motion train events that their 
natural sequence might, and ought expected to, produce injury, 
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undisturbed any independent intervening cause, the proximate 
that 


The same general rule announced other cases. Glenn Railway, 
150 1092, 167 Mo. App. loe. cit. 116; Strayer Railroad, 156 
732, 170 cit. 525; Powell Walker, 195 Mo. App. 150, 
185 532. The cases also hold that: 


constitute one act the proximate cause another, not es- 
sential, according the great weight authority, that the supposed 
effect should have resulted necessity from the act—in other words 
have been inevitable. Events causative influence may in- 
tervene between the initial act and the final result, without displacing 
the initial act from the position proximate cause, the inter- 
mediate events themselves were natural sequences the initial 
Lawrence Heidbreder Co., 897, 119 Mo. App. 316. 


Similar doctrine announced the following cases: Sneed Hard- 
ware Co. (Mo. App.) 242 cit. 699; Davis Hospital (Mo. 
App.) 196 104; Washburn Light Co., 214 410, 202 Mo. 
App. 102. See, also (Mo. Sup.) 223 725. 

also well-established rule law that defendant may held 
responsible even the casualty was not the result his sole negligence, 
but his negligence concurring with that another any other in- 
dependent intervening cause. Thompson City Slater, 193 
971, 197 Mo. App. 249; Ganahl United Rep. Co., 197 159, 197 
Mo. App. 495; Brennan St. Louis, 481, Mo. 482; Thomp- 
Farnon Mines Co., 167 675, Utah, 295; 248 (an- 

The only case have found which proposition similar the 
one directly issue this case was determined that Hartford 
All Night and Day Bank, 150 356, 170 Cal. 538, 1916A, 1220, 
cited respondent. that case plaintiff has issued check for 
small sum the defendant bank, which had savings account 
but checking account. failed forward present his passbook 
with the check. The bank dishonored the check, indorsing upon slip 
paper attached the check the words ‘‘no The indorser 
the check had defendant arrested, charged with drawing and issuing 
check with intent defraud. Upon the charge being dismissed 
sued defendant bank for injury his good name, reason the 
arrest. The California Supreme Court, after holding plaintiff’s measure 
damages was governed the California statute, uses this language: 


second legal principle, whose application necessarily works 
reversal this judgment, that the damages claimed are legal 
sense the proximate result the act negligence complained of. 
did not necessarily follow that plaintiff would arrested and charged 


q 
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with felony because the bank’s act. There was direct causal con- 
nection between the two things. There was interruption and the 
intervention entirely separate cause, which cause was inde- 
pendent human agency, acting with independent mind. think 
this proposition plain not demand amplification, and that 
the needs the case are fully met reference Friend Lumber 
Co. Miller 40, Cal. 464] and Savings Bank Asbury [48 
1081, 117 Cal. 96] supra; Schwartz California Gas Corp., 
125 1044, 163 Cal. 398, and Loftus Dehail, 379, 133 Cal. 
214; Cye. 


See, also, Bearden Bank Italy, 207 270, Cal. App. 377. 

Appellant’s brief indicates that the allegation his petition 
that was arrested charged with passing ‘‘bad check’’ means 
that the criminal charge against him was based supposed 
violation sections 3552, 3553, Mo. 1919. this con- 
nection, section 3554, Mo. 1919, which section should 
along with the other sections referred to, provides that, 
against the maker check, payment which refused the drawee, 
the making uttering thereof shall prima facie evidence intent 
defraud, unless the maker shall have paid the amount due thereon, 
within five days after receiving notice non-payment. 

applying the'rules law heretofore quoted seems proper 
them the light our statutes above referred to. When de- 
fendant bank refused payment plaintiff’s check, the natural con- 
sequence expected was that the person bank which had parted 
with money something value the faith the check would im- 
mediately notify plaintiff its dishonor and demand payment. 
reasonable suppose such person bank would immediately procure 
the arrest plaintiff under such state facts without some attempt, 
least, permit plaintiff make explanation restitution? 
answer no. Every day every week such mistakes occur, but arrests 
are not made without investigation. The statute have referred con- 
templates method procedure which would prevent hasty, precipitate, 
and uncalled for arrests under such circumstances. believe the old 
Squib Case (Scott Shepherd, 892, Smith Leading Cas. 797), 
point here. The defendant who first threw the squib set motion the 
force which caused the injury, but had not the last man thrown the 
plaintiff would not have been injured; he, however, acting instinctively 
for his own protection, was merely link the chain events leading 
the injury, and the defendant was justly held responsible. But had 
defendant who threw the squib the first instance, thrown place 
where could have done harm and some person without reason 
had picked and thrown injure some one, then the 
person who last threw the squib constituted new independent, inter- 
vening cause, which would have been the proximate cause the injury. 
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reason human experience how the act the Dexter bank caus- 
ing plaintiff’s arrest can considered any other light than in- 
dependent, intervening cause force, not constituting link the 
chain events which might and ought have been expected follow 
the wake defendant’s act refusing payment plaintiff’s check. 
believe the principal announced the able opinion the California 
Supreme Court Hartford Bank, supra, correct, and adhere 
thereto. 

The demurrer petition was properly sustained. 

The appeal accordingly dismissed. 


SURRENDER NOTES SUFFICIENT CON- 
SIDERATION FOR EXECUTION 
NEW NOTES 


Home State Bank Witt, Supreme Court Kansas, 245 Pac. Rep. 


The defense action certain promissory notes given the 
plaintiff bank was that the notes were given without consideration. 
appeared that the time the execution the notes the bank 
held notes the defendant’s son greater amount than the bank 
was authorized lend one customer. There was evidence that 
the notes sued were given for the purpose reducing the excess 
loan. also appeared that the bank surrendered some the son’s 
notes the defendant. that the surrender these notes 
constituted sufficient consideration for the defendant’s notes and 
that the plaintiff was entitled recover thereon. 


Action the Home State Bank against Matthew Witt and wife. 
Judgment for plaintiff, and defendants appeal. Affirmed. 
Samuel Griffin and York, both Medicine Lodge, for ap- 


pellants. 
Adrian Houck, Medicine Lodge, for appellee. 


MASON, J.—The Home State Bank sued Matthew Witt upon 
two notes executed him for $9,900 each, secured mortgage, 
and three smaller notes given for interest thereon. will spoken 
the defendant, although his wife was joined with him because 
her interest the mortgaged real estate. The answer alleged that the 


similar decisions see Banking Law Journal Digest (Third 
Edition), §283. 
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notes were given without consideration, and were renewals notes 
given without consideration. The burden proof being upon the de- 
fendant, evidence was introduced his behalf, demurrer which 
was sustained. The appeal from that ruling, and also from the sus- 
taining objections evidence offered. 

While the defendant was the stand, was asked whether there 
was any consideration money, property, other thing value given 
him for the signing the notes, and whether there were any promises 
agreement made between him and the plaintiff that, would sign 
the notes, action would brought. Each these questions was ob- 
jected calling for conclusion the witness, and the objections 
were sustained the judge saying: 


him state the under which gave the notes. 
How the notes were given. That the proper way show whether 
there was any consideration 


The questions were objectionable the ground indicated, and the 
defendant was later given full opportunity narrate everything that 
took place connection with the execution the notes sued on. 
will shown later, responsive answer the questions could have 
affected the result, view the defendant’s testimony. The witness 
was asked whether anything was paid him when signed the first note. 
replied the negative, and the answer was stricken out. pre- 
judice could have resulted from this ruling, for clear from the 
whole record that there was contention suggestion that the de- 
fendant received any money when the note was given. 

The answer alleged ‘‘that the former indebtedness evidenced 
amounts set forth the petition were the debts one 
Ralph Witt [the defendant’s son] owing him personally 
the plaintiff herein.’’ The son testified that— 


indebtedness the Home State Bank was his (Ralph 
Witt’s )individual indebtedness. They [the bank people] said 
they had excess loan, and couldn’t carry it, and asked father 
pay it, and then did 


The defendant testified cross-examination: 

his son, Ralph Witt, had notes there, but did not sign 
them [the notes sued on] for that reason, but signed them because Mr. 
Skinner [the president the bank] said would those notes in- 
definitely until Ralph could make the money pay 


also 


signed the note, but didn’t get anything for it. 
days afterwards (Mr. Skinner) returned some Ralph’s notes 
‘to 
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the question: 


matter fact, you gave the two $9,900 notes take 
Ralph’s—Ralph Witt’s—losses, didn’t 


—he answered: 


didn’t take the losses. did that the bank could get 
and wouldn’t have excess 


redirect examination was asked: 


Witt, believe you stated your cross-examination that 
they gave you some Ralph’s old notes. you mean they gave them 
you personally for him, just personally 


answered 
suppose they was for him. don’t know.’’ 


The defendant’s general statements that got nothing for the notes 
must yield the specific fact admitted him that the bank returned 
him notes given his son. is, course, immaterial whether his 
son’s notes were given him for his own benefit passed 
his son. The surrender the son’s notes the bank was sufficient 
consideration support the obligation assumed the father, whatever 
final disposition was made them. Consideration for note may, 
the maker. true there was explicit testimony that the sur- 
render the notes executed the son was made pursuance 
agreement entered into when the defendant gave the note that replaced 
them, but that the obvious inference from the evidence considered 
whole. The presumption that there was valid consideration for the 
notes sued upon (R. 52—301), and was incumbent the defendant 
produce evidence showing the contrary. was not enough that 
should show the non-existence certain kinds consideration; was 
required negative the existence consideration any form. 

the defendant’s brief said: 


Witt testified that ‘the notes that are sued here 
are notes that were made these losses had.’ also testified 
that wasn’t able pay was broke for that matter. had 

-nothing pay with.’ 

established the fact beyond question that the debt owing 
Ralph Witt the Home State Bank for the losses sustained was 
absolute worthless debt. 

could said that these notes for $9,900.00 each were given 
for this worthless debt, then under the authorities there would 
consideration for the giving these 
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The fact that Ralph Witt was unable pay his notes, and 
that had property from which judgment upon them could col- 
lected, did not prevent their surrender from constituting sufficient con- 
sideration for the new ones. The relinquishment existing obliga- 
tion the obligee good consideration for contract, however faint 
may the prospect realizing upon it. The release note given 
man who has later died leaving estate does not form sufficient 
consideration for new note, because legally worthless, not being 
claim against any person property. 222. note executed 
without value, although the maker wholly without present means. 

The judgment affirmed. 


INDORSERS RELEASED WHERE NAME 
PAYEE CHANGED 


Upton Bush, Supreme Court Mississippi, 107 So. Rep. 284 


The maker note, payable bank, induced the defendants 
indorse the note, with the understanding that the bank refused 
make loan the note thus indorsed the note should destroyed. 
The bank refused make the loan. Thereafter the maker and the 
plaintiff erased the name the bank payee and inserted the name 
the plaintiff payee. this action the note was held that 
the plaintiff was not entitled recover the alteration the note 
released the defendants from liability thereon. 


Action Upton against Bush and another. From judg- 
ment for defendants, plaintiff appeals. Affirmed. 

Goode Montgomery, Laurel, for appellant. 

Jeff Collins, Laurel, for appellees. 


McGOWEN, J.—This appeal from the circuit court Jones 
eounty, which judgment was entered favor Bush and Walters, 
appellees here, and against Upton, the plaintiff the case below, and 
appellant here. 

The following the agreed statement facts: 


agreed and between the attorney for the plaintiff and at- 
torneys for the defendant that the following are the facts this case: 
Wiggington went the First National Bank Laurel, 


similar decisions see Banking Law Journal Digest (Third 
64. 
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Miss., and had note for $75 prepared one the authorities the 
bank the regular blank form the notes used said bank, which 
note was payable the First National Bank, bearer, Laurel, Miss. 
The said Wiggington, desiring borrow some money the said 
note from the said bank, was informed the said bank that was 
necessary for him get two good men sign with him sureties 
said note. Whereupon affixed his signature said note principal 
maker, and procured the signature Walters and Bush, 
the other defendants the said note, with the understanding that, 
the said note was presented the First National Bank and the First Na- 
tional Bank did not make loan the indorsement, the note should 
destroyed. further agreed that Upton did not know the above 
agreement. 

said Wiggington after securing these signatures went 
the First National Bank and presented the said note the bank for 
the loan, and the bank refused loan him the money with these indorse- 
ments, whereupon he, before the note was due, took the note, and went 
the plaintiff, Upton, and and Upton erased the First National 
Bank payee said note, and Mr. Upton then let him have $75 
said note. 

further agreed that Upton knew that the said note was 
presented the First National Bank and was turned down before 
was presented him, and that knew and was party striking 
out the First National Bank payee and inserted his own name therein. 

the note became due the said Upton presented the 
said Bush and Walters for payment and that was the first 
information that they had that the said Upton was possession 
said note, and Bush and Walters, upon default 
Wiggington, refused pay said note, and this suit was brought the 
justice court recover said note. 

the contention the defendants Bush and Walters 
said note that the striking out the First National Bank payee 
and inserting the name Upton payee was material alteration 
said note and rendered the note absolutely void, and, for that reason, 
are the only ones appealing from the judgment the justice 


Opinion the Court 


will noted that Upton took the note with the knowledge that 
had been presented the First National Bank, the original payee, and 
with the knowledge that Wiggington spoliated changing the name 
the payee, erasing the First National Bank therefrom, and inserting 
his (Upton’s) name. will further noted that Wiggington had 
agreed with Bush and Walters, the defendants, that would destroy 
the note case the First National Bank did not make the loan. 

The appellant’s only point here that after the name the payee, 
originally written, appeared the words fail see 
how Upton can escape his knowledge the spoliation the instrument, 
which knowledge required him investigation the 
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attending the execution the paper, which, followed up, would have 
developed that the payee the note was material element obtaining 
the signatures the defendants. 

the note for small sum payable bank, knowing the custom 
banks not rediscount this character paper, and are willing ob- 
tain credit from banking institution, whereas they would not will- 
ing have their note the hands private individuals, who are not 
usually about the preservation the secrets and obligations 

The general rule that change the name the payee 
promissory note without the consent the makers material altera- 
tion the instrument and avoids such makers. 

The only effect that might given the words ‘‘or bearer’’ might 
relieve one who was innocent holder for value, which ex- 
pressly not decide. Upton was not this category, but knowingly 
accepted the note after had witnessed the spoliation. 

the Simmons Atkinson Lampton Co., So. 263, 
Miss. 862, 599, where note was changed altered adding 
the words ‘‘or for the word ‘‘Camp and the addi- 
tion the words ‘‘Bank Summit, Miss., after the word ‘‘at,’’ was 
material alteration and avoided the note the hands the bona fide 
purchasers for value before maturity, though there was nothing the 
face the note indicating alteration and the added words were 
written blank spaces that had been left blank the maker; and, 
the opinion, Judge Cooper, the organ the court, said: 


one who issues negotiable paper under only those 
who take the contract has made. assumes obligation another 
though may written the same paper, and equally 
free from liability the agreement has made materially changed 
for the agreement changed more his than all its terms were 
forged. 

judgment reversed, the demurrer the replication sus- 
tained, and remanded.’’ 


The test whether there material change the contract its 
alteration and not one injury benefit the maker. this case 
the contract completely lost its identity. 

The only effects the Negotiable Instruments Law (Hemingway’s 
Code, 2702) would whether not innocent holder might 
protected, which not here deem necessary decide. 

Ruling Case Law, 1115, 330, the rule stated: 

general rule any alteration the parties instrument 
without the consent his obligors material and discharges the latter 


from their obligation. change the name the payee material 
alteration.’’ 
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the same volume, 328, 1112, there this 


whereby the identity the paper any way affected material. 
And any alteration which causes the instrument speak language 
different, legal effect, from that which originally spoke, ma- 
terial alteration.’’ 


unimportant that the alteration was was not beneficial in- 
jurious the party whom sought charge the instrument, but 
whether the contract its altered condition the contract into which 
entered also the alteration the name the payee promissory 
note where the holder the note party cognizant the altera- 
tion changing the name the payee promissory note ma- 
terial change, which avoids the note. also cite the notes the case 
Burgess Blake, Am. St. Rep. 82, seq. 

Affirmed. 


DIRECTORS BANK NOT LIABLE DE- 
POSITORS FOR NEGLIGENCE 


Allen Cochran, Supreme Court Louisiana, 107 So. Rep. 292 


The depositors insolvent bank brought suit against the 
officers and directors the bank recover for losses sustained 
the plaintiffs result the failure the bank. The action was 
based the ground that the defendants’ negligence and omissions 
duty had enabled the cashier embezzle the bank’s funds and 
wreck the institution. was held that the defendants were liable 
only the corporation whose agents they were for their negligence 
and omissions duty, and that the depositors who were creditors 
the bank, had right action against the defendants for their 
negligence omissions duty. 


Action Allen and others against Cochran and others. 
From judgment dismissal, plaintiffs appeal. Affirmed. 
Orleans, and James Dormon, Shreveport, for appellants. 
Barnette Roberts, Shreveport, for appellees. 


BRUNOT, J.—The plaintiffs were depositors the Plain Dealing 
Bank, banking corporation, domiciled Plain Dealing, La., and the 
defendants were the officers and diréctors the bank. 


similar decisions see Banking Law Journal Digest (Third 
Edition), 
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The bank failed, and this suit against its officers and directors for 
the losses sustained the plaintiffs result the failure. 

The petition charges the defendant with negligence, inefficiency, and 
omissions duty their conduct the business and affairs the 
bank. alleges that their negligence and omissions duty enabled the 
the bank embezzle and dissipate its funds, and wreck 
the institution. upon these allegations that plaintiffs have based 
their suit. They not allege fraud, conspiracy, malfeasance, action- 
able deceit. The prayer their petition for judgment jointly and 
solido against the defendant and favor each plaintiff for the 
sums, respectively, each alleged have lost reason the bank’s 
failure. 

Defendants excepted the suit upon the grounds that the petition 
did not disclose right action cause action. From judgment 
sustaining the exceptions and rejecting the demands plaintiffs they 
appealed. 

There statute law this State authorizing the creditors 
corporation bring personal action against its officers directors 
for the recovery losses resulting from their negligent management 
the affairs the corporation. The officers and directors are merely the 
agents the corporation, and, except for acts malfeasance, they are 
answerable alone. The depositors bank are creditors the 
bank, and there contractual relation between the officers and direc- 
tors bank and its The corporation itself and, proper 
cases, the stockholders have right action against the agents the 
for gross negligence, maladministration the corporate 
affairs, and omissions official duty, but creditor the corporation 
has such right. 

Plaintiffs cite Mart. (N. 68, and La. 568, support their 
that, where depositors bank suffer loss reason the 
gross negligence the officials the bank, there cause action 
favor such depositors directly against the negligent officials. The two 
cases cited are but one case, viz., Percy al. Millaudon al. The 
plaintiffs the case were stockholders the Planters’ Bank Louis- 
and the defendant were its officers and other stockholders the 
bank. The suit was for liquidation the affairs the bank and 
division its funds. When the case was first brought appeal, 
was remanded, and was finally decided the second appeal. This 
case has application the contention here made plaintiffs. 

also contended that directors bank are quasi public officials, 
and delinquency the performance their ministerial duties gives rise 
civil action favor person who injured thereby. Plaintiffs 
cite State Hunsicker, So. 765, 150 La. 475, and section Act 193 
1910. Plaintiffs concede that bank directors are not nominee pub- 
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lic officials, but contended that, section Act 193 1910 pro- 
vides that only stockholders bank are eligible directors, and that 
each director, before entering upon his duties such, shall take oath 
administer the bank’s affairs diligently and honestly, therefore bank 
directors become quasi public officials. true that they and their 
corporation serve the public, but they for private gain. They are 
not charged with any public duty. public officer agent the 
State one its subdivisions. 

public officer individual who has been appointed elected 
the manner prescribed law, and who exercises the functions con- 


cerning the assigned him Am. Eng. Ency. (2d 
Ed.) 23, 322. 


the case State Hunsicker, Mr. Hunsicker was State treasurer. 
His term office had expired. The books his office were not posted, 
and, after the State had expended large sum money have them 
audited and properly posted, suit followed for the reimbursement 
that sum. This court sustained exception cause action for 
the expense incurred auditing defendant’s books, but overruled the 
exception the sum expended for posting the books. While this case 
may authority for the proposition that public official may sued 
directly one who suffers loss through his neglect duty, not au- 
thority for the proposition that depositors bank may seek personal 
judgments against the directors bank for losses resulting from their 
negligent management the bank’s affairs. 

the directors are the agents the bank, they are not responsible 
third persons for mere negligence duty nonfeasance toward their 
principal. Delaney Rochereau, La. Ann. 1127, Am. Rep. 
456, this question ably discussed, and the authorities are exhaustively 
reviewed. quote from the opinion the following excerpts: 


common law, agent personally responsible third parties 
for doing something which ought not have done, but not for not 
doing something which ought have done, the agent, the latter 
case, being liable his principal only. For nonfeasance, mere neglect 
the performance duty, the responsibility therefor must arise from 
some express implied obligation between particular parties standing 
privity law contract with each other. man bound an- 
swer for such violation duty obligation except those whom 
has become directly bound amenable for his conduct. 

one, whether principal agent, responsible directly 
persons injured his own negligence, fulfilling obligations resting 
upon him his individual character and which the law imposes upon 
him, independent contract. man increases diminishes his obliga- 
tions strangers becoming agent. If, the course his agency, 
comes contact with the person property stranger, liable 
for any injury may either, his negligence, respect duties 
imposed law upon him common with all other men. 
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agent not responsible third persons for any negligence 
the performance duties devolving upon him purely from his agency, 
since cannot, agent, subject any obligations his principal. 
Those duties are not imposed upon him law. has agreed with 
one, except his principal, perform them. failing so, wrongs 
one but his principal, who alone can hold him responsible. 

error suppose that the principle the civil law, the 
liability agents third persons, different from those the com- 
mon law. certainly not 


also quote the following from Corpus Juris, 565: 


directors bank are liable only the corporation whose 
agents they are for violation negligence duty and the absence 
actionable deceit, they are not liable creditor the corporation for 
loss suffered through the neglect their official 


The judgment appealed from correct, and therefore affirmed, 
appellants’ cost. 


GIFT CERTIFICATE DEPOSIT 


Nestlerode Commercial National Bank, Supreme Court Kansas, 
247 Pac. Rep. 866 


action certificate deposit which the plaintiffs claimed 
have received gift from the payee during his lifetime, ap- 
peared that the payee, few days before his death, sent for the plain- 
tiffs, who had been kind him during his One the 
plaintiffs handed the payee the certificate, which the payee had 
previously delivered him for the purpose collecting the interest 
thereon. The payee directed the plaintiff keep the certificate and 
pay his funeral expenses out it, and stated that ‘‘what left 
yours, and referring both plaintiffs. was held that the 
evidence showed valid gift the certificate, and that the plaintiffs 
were entitled recover thereon. 


Action Hugh Nestlerode and another against the Commercial Na- 
tional Bank and others, which Wollard, administrator the 
estate Ethan Zane, deceased, intervened. From judgment for 
plaintiffs, the intervener appeals. Affirmed. 

Martin, Kansas City, for appellant. 
Sharp, Kansas City, for appellees. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 464. 
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BURCH, J.—Nestlerode and Rebstock sued the bank certificate 
deposit which they claimed they received gift from Ethan Zane 
his lifetime. The public administrator intervened, and claimed the 
certificate part the assets Zane’s estate. The bank did not con- 
test liability the true owner. Plaintiffs recovered, and the adminis- 
trator appeals. 

Ethan Zane died March 26, 1924, the age seventy-eight years. 
lived alone crude habitation the rear small dwelling house 
lot Kansas City which owned. Alonzo Zane, brother, lived 
alone the dwelling house until his death, which December, 
1923. Ethan Zane’s health failed, and neighbors and relatives took 
care his room, cooked things for him, took him about, and looked 
after him generally. December 1923, was removed the home 
married niece, Mrs. Harmon. His condition grew worse, and 
March was taken back his shanty, where was nursed and cared 
for his cousin, Ida Conley, until died. Mr. and Mrs. Nestlerode 
Mr. and Mrs. Rebstock were among those who were helpful and kind 
the afternoon March 22, 1924, indicated that wanted 
see Nestlerode and Rebstock. They were sent for and came his 
bedside. said did not think would there much longer and 
wanted attend little business. had previously delivered 
Nestlerode certificate deposit for $1,500 for collection interest 
the certificate. Nestlerode took the interest money, $11.25, from his 
pocket, gave Zane, and Zane put the money his vest pocket. 
Nestlerode then handed the certificate Zane saying, Here the cer- 
Zane said, ‘‘No; you keep that, and when gone you 
pay funeral expenses, and what left yours, and yours,’’ and 
placed one hand Nestlerode and the other Rebstock. interval 
silence followed. After lapse little time, Nestlerode put the cer- 
tificate his pocket, and Zane then said, ‘‘That all; you can go’’; 
and Rebstock, ‘‘You can back work; that all wanted.’’ 
There were several witnesses this occurrence. Two days later Zane 
told cousin who was visiting him thought was going die, and 
had left money with Mr. Nestlerode and Mr. Rebstock defray all his 
expenses. Two days later died. After the funeral, Nestlerode pre- 
sented the certificate the bank. The bank paid the funeral expenses, 
and issued new certificate the name Ethan Zane for the balance, 
$1,144, the certificate controversy. 

Plaintiffs simply pleaded gift. motion was made make the 
petition more definite and certain. the trial, the administrator 
moved that plaintiffs required elect whether they claimed gift 
inter vivos gift causa mortis. Under the circumstances, plaintiffs 
were entitled the jury the evidence, under instructions cover- 
ing both classes gifts, and the motion was properly denied. 


THE BANKING LAW JOURNAL 


820 


Nestlerode testified concerning friendly relations with Zane and 
gratuitous services rendered him during long period antedating the 
March 22. The testimony was objected relating 
transactions with the deceased. Some was stricken out. The gen- 
eral relations the Nestlerodes Zane were otherwise proved com- 
petent there doubt about what they were, and there was 
specific testimony that Zane intended recompense Nestlerode and 
Rebstock for their kindness him. 

1915 Zane married woman, who had not lived with him for 
several years previous his death, and who sued him for divorce 
Oklahoma. Evidence behalf plaintiffs indicated Zane’s conduct 
giving his money his friends and relatives might quite reason- 
able from his standpoint. The administrator produced the woman, 
Emma Zane, witness, and complaint made her cross-ex- 
amination, which may summarized follows: Zane left his wife, came 
Kansas City, and stayed away and stayed away, and she sued for 
divorce get him come home. The action was settled out court, 
and did not come trial. There was property settlement, did 
not give her $50 and deed farm, and she and Zane had trouble 
about her children former husband. Other complaints respecting 
admission evidence need not considered. 

The administrator demurred plaintiffs’ evidence, the ground 
gift, either inter vivos causa mortis, was proved. What con- 
stitutes gift, whether one kind the other, matter law for 
the court. Whether there any evidence gift also matter law 
for the court. But whether gift has been established matter for 
the jury determine whenever different inferences may derived 
from the evidence. this instance, immediate apprehension death, 
and delivery and acceptance were fully proved. The provision for pay- 
ment funeral expenses did not affect validity the gift, there was 
gift. Zane died the existing illness four days after the transaction 
relied constituting gift, which was not revoked. was not 
necessary that the certificate deposit should indorsed Zane 
effectuate the gift, and there was consummated gift Zane manifested 
clear intention make present gift. 

fixed form statement was necessary express gift; the wit- 
nesses did not use precisely the same words relating what Zane said, 
and the jury were obliged determine the substance Zane’s verbal 
expression arrive his intention. the witnesses agreed that when 
Nestlerode handed the certificate Zane, Zane said, ‘‘You keep that,’’ 
‘‘keep One witness testified also said, ‘‘I not want 
witness testified used words importing, keep that me.’’ All 
the witnesses agreed that, after making provision for payment 
funeral expenses, used the present and not the future tense stating 


i 
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what became the rest or, ‘‘what left 
Zane’s intention was not inferred, solely from 
the words which the witnesses attributed him, but from his conduct 
whole, considered the light numerous facts and circumstances 
which tended characterize what desired accomplish. not 
necessary review the evidence here. clearly warranted the in- 
ference perfected gift causa mortis, and the demurrer the evidence 
was properly overruled. 

The court stated the law applicable the case instructions the 
jury, which are not criticized. With general verdict for plaintiffs for 
$1,144, the jury returned the following special findings: 


Did Ethan Zane permit the plaintiff Nestlerode retain pos- 
session the $1,500 certificate deposit about the 22d day 
March, 1924? Yes. 

you answer the above question the affirmative, did Ethan 
Zane indorse said certificate deposit? No. 

you answer the above question the negative, then state 
whether was physically able said time write his name upon said 
Yes. 

Did Zane fail indorse said certificate for the reason that 
intended that the right possession the funds the bank should 
not pass the plaintiffs until after his death? No. 

from preponderance the evidence you find that Ethan 
Zane attempted make gift the $1,500 the Commercial National 
Bank the plaintiffs, then state: Yes. 

Was Ethan Zane, the time said gift was made, the im- 
mediate apprehension death? Yes. 

there condition attached said gift that Zane 
should not die expected that said gift should void? No. 

Was there condition that Nestlerode Rebstock both 
them should die first, said gift should void? No. 

Was there condition that Ethan Zane could revoke 
gift his lifetime? Yes. 

Did Zane know believe that was necessary indorse said 
certificate order place plaintiffs possession the money the 
Commercial National Bank his lifetime? Yes. 

Did Ethan Zane intend that plaintiffs should take said money 
and have possession and control the money question his lifetime, 
was attempting dispose said money after his death? Yes; 
before death.’’ 


The administrator moved set aside findings and the ground 
they were without support the evidence. The apprehension which 
attends gift causa mortis not apprehension immediate 
death, but immediate apprehension the donor his death. 
There was evidence that Zane was extremis, considered dis- 
position the certificate would his last conscious act. Apprehension 
death was, however, immediate his mind, and led him provide 
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for his funeral expenses and dispose the certificate. The questions 
propounded subdivisions (b) and finding were answered ac- 
cording the fact. Zane attached condition that the gift should 
question propounded subdivision (d) was answered according the 
law stated the instructions. The court told the jury effect that 
gift causa mortis subject recall case the donor does not die. The 
objection the seventh finding was met discussing the demurrer 
plaintiffs’ evidence. 

The administrator contends the findings relating indorsement 
the certificate, and particularly the sixth finding, conclusively show 
Zane had present intention relinquish title the funds represented 
the certificate. The argument made support the contention 
tends defeat itself. Nestlerode and Rebstock were get the money 
the certificate, were pay Zane’s funeral expenses, and were keep 
the remainder, without Zane’s indorsement the certificate. The jury 
were not asked state why Zane did not indorse the certificate. Had 
that question been propounded, the evidence would have furnished 
satisfactory answer. did not think it. Although Zane was fa- 
with certificates deposit and other negotiable instruments pay- 
able order, and knew such instruments required indorsement 
effectuate transfer due course, thé subject did not engross him the 
time gave this certificate Nestlerode and Rebstock. Nothing was 
said about indorsement, and the formality did not occur Zane 
any one else who was present. Many men, including lawyers, some 
them occupying judicial positions, can remember having checks and 
drafts, presented for payment deposit, pushed back them the 
receiving teller for indorsement. 

The judgment the district court affirmed. 


NOTE TRANSFERABLE ONLY WHEN CERTIF- 
ICATE STOCK ATTACHED NON- 
NEGOTIABLE 


Mason Flowers, Supreme Court Florida, 107 So. Rep. 334 


note given for the purchase price stock contained state- 
ment that the note was given for the purchase price the stock and 
was not transferable assignable without the certificate stock 
attached thereto. The note further provided that the stock should 
delivered the makers upon the payment the note; and that the 
note should void transferred, sold assigned without the cer- 


similar decisions see Banking Law Journal Digest (Third 
Edition), 730. 
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tificate stock attached thereto. action brought as- 
signee the note enforce payment, was held that the note was 
not negotiable note and that, therefore, the plaintiff had greater 
right enforce the note than the original payee would have had, 
and the defendants were entitled the benefits any defense that 
would have been available had the action been brought the or- 
iginal payee. Consequently the defense lack consideration was 
good against the assignee. 


written contract the form note. Judgment non-suit,: and 
plaintiff brings error. Affirmed. 

Leroy Holsberry and Trueman, both Pensacola, for plain- 
tiff error. 


BUFORD, J.—This cause comes this court writ error 
the cireuit court Santa Rosa county from judgment non-suit 
with bill exceptions taken the plaintiff error, who was plaintiff 
the court below when, the conclusion the testimony, the court 
announced that the jury would given the affirmative charge favor 
the defendants. 

Suit was brought the plaintiff written contract the form 
note promise pay money for the purchase price certain 
stock corporation. 

The note attached the declaration, and alleged the basis 
the cause action, was words and figures follows, wit: 


Atlanta, Ga., Oct. 10, 1919. 

months after date promise pay the order 
Wheeler, Tampa, Florida, the sum five thousand ($5,000.00) dol- 
lars, with interest from date until paid, the rate eight per cent. per 
annum together with all costs collection, including ten per cent. 
the principal and interest hereof attorney’s fees; having attached 
hereto general collateral security for the payment this note the fol- 
lowing described property, wit: Five hundred (500) shares the 
capital stock the Cuban-American Creosote Manufacturing Company, 
Tampa, Fla., the par value one hundred ($100.00) dollars each. 
The said stock having been issued said company Wheeler 
under date the 30th day June, 1919. This note given for the 
purchase money said stock and the same not transferable as- 
signable without the said certificate stock attached hereto. Said stock 
upon the payment this note. This note becomes void transferred, 
sold assigned without the said certificate stock attached hereto. 

transfer this note the payee may deliver the said cer- 
tificates stock the transferee, who shall become vested with all 
powers and rights the payee respect hereto. 
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waive demand, protest and notice demand, protest and non- 
payment. 
under our hands and seals. 
Elliott. [Seal.] 
Flowers. [Seal.] 
stamp $1.00.’’ 


this contract there appears have been attached certificate 
stock words and figures follows, wit: 


under the Laws the State Florida. 
36. Shares 500. 
Creosote Manufacturing Company. 
Stock, $5,000,000.00 

certifies that Wheeler the owner five hundred 
shares the capital stock Cuban-American Creosote 
Company, transferable only the books the corporation the 
holder hereof person, attorney upon surrender this certificate 
properly indorsed. 

witness whereof, the said corporation has caused this certificate 
signed its duly authorized officers, and sealed with the 
seal the corporation, Tampa, Fla., this 30th day June, .D. 1919. 

Coates, President. 
Wilder, Secretary. 
$100.00 each.’’ 


Indorsed back: 


value received hereby assign and transfer 
shares the capital stock represented the within certificate, and 
hereby irrevocably constitute and appoint transfer the said 
stock the books the within named corporation, with full power 
substitution the premises. 

July 17, 1919. Wheeler. 


The evidence was that the stock for which the note was made was en- 
tirely worthless, and was known worthless the person whom 
the note was made payable and who negotiated the sale the stock. 

the contention the plaintiff that the note was negotiable in- 
strument and was transferred, assigned, and indorsed before maturity 
due course the payee the assignee, who was the plaintiff this 
action, and that the plaintiff took the note without notice its infirmi- 
ties; was innocent purchaser and holder for value, and was entitled 
judgment against the defendants for the amount the note with in- 
terest, costs, and attorney’s fees. 

After the pleadings were settled the cause came for trial, and, 
after hearing the evidence, the court upon motion the defendants an- 
nounced that would charge the jury return verdict favor 
the defendants upon the theory that the instrument sued was non- 
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negotiable, that there had been total lack consideration for the exe- 
the instrument, and that the plaintiff had only such rights 
the premises might have been enforced the original makee the 
written instrument. 

Upon this announcement having been made the court, the plain- 
tiff the below, the plaintiff error here, took judgment non- 
suit with bill exceptions. 

There were assignments error, but all these assignments have 
been abandoned except those raising the question negotiability the 
note; therefore, the only question which this court called upon de- 
termine whether not the written instrument sued was ne- 
gotiable instrument. 

Section 4675, Revised Statutes Florida, provides that instru- 
ment negotiable must conform the following 


must writing and signed the maker drawer. 

Must contain unconditional promise order pay cer- 
tain sum money. 

Must payable demand, fixed determinable future 
time. 

Must payable order bearer; and, 

Where the instrument addressed drawee, must 
named otherwise indicated therein with reasonable certainty.’’ 


The instrument here sued fails meet the second requirement 
the statute, because contains the following language: 


note given for the purchase money said stock and the 
same not transferable assignable without the said certificate 
stock attached hereto. Said stock delivered the makers 
hereof, Elliott and Flowers, upon the payment this note. 
This note becomes void transferred, sold assigned without the 
said certificate stock attached hereto.’’ 


This language being contained the note loads with conditions 
which must complied with before payment can enforced 
assignee. 

appears well-settled rule law that necessary quality 
negotiable paper that shall simple, certain, unconditional, 
and subject contingencies. some writers have said, must 
without 

directly point will found that Van Zandt Hop- 
kins, 845, 151 248, though the facts that case were hardly 
strong against the negotiability the paper are the facts the 
instant case. Numerous authorities will found cited that case sup- 
porting the principle law here enunciated. Also see Daniel Ne- 
gotiable Instruments (6th Ed.) vol. seq., and cases there cited; 
Story Promissory Notes (7th Ed.) seq., and cases there cited. 


it 
| 
i 
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The language contained the instrument sued was such 
make non-negotiable instrument, and therefore the assignee such 
note acquired only such rights enforce the payment thereof existed 
the original payee thereof, and action brought the assignee 
enforce the payment, the defendants were lawfully entitled the 
benefits each and every defense that would have been applicable had 
the action been brought the original payee named the instrument. 

Under the facts disclosed the bill exceptions, the defendants 
were entitled have the benefit the affirmative charge. 

ordered that the judgment the circuit court be, and the same 
hereby, affirmed. 

Affirmed. 


DRAWER DISCHARGED DELAY PRE- 
SENTING CHECK 


Koch Sanford Loan Realty Co., Springfield, Missouri, Court 
Appeals, 286 Rep. 732 


Where the holder check does not present within reason- 
able time and the drawee bank fails before the check presented, 
the drawer the check will discharged from liability thereon. 

The defendant delivered check the plaintiff January 11th. 
the check had been presented promptly, would have been paid. 
The plaintiff, the mistaken belief that the check should have been 
for larger amount, mailed the defendant with request that 
the error corrected. The defendant mailed back the plain- 
tiff without change and was received him January 14th. 
Before the plaintiff could present the check, the drawee bank failed. 
was held that the defendant was discharged from liability the 
extent the loss which sustained result the delay pre- 
sentment. 


Fred Moon, Springfield, for appellant. 
Barbour, Barbour, Springfield, for respondent. 


BRADLEY, J.—This suit check. The cause was tried be- 
fore the court without jury, and plaintiff obtained judgment for 
per cent. the amount the check sued on. The judgment given was 
not satisfactory plaintiff, and appealed. 

Plaintiff did some paving for defendant the city Springfield, 
Mo. January 11, 1924, plaintiff and defendant agreed upon the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition), 1070. 
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balance due for the work, and that date defendant gave plaintiff 
its check for $1,374.18, the amount agreed upon being the balance 
due. The settlement was made Springfield defendant’s office. 
Plaintiff resided Joplin, Mo. The check was drawn the Holland 
Banking Company, banking institution that time the city 
Springfield. Before the check was presented the Holland Banking Com- 
pany failed and had closed its doors. arrangement made the State 
bank commissioner with bank the city Springfield depositors 
the Holland Banking Company were paid per cent., and this fact 
the court based the per cent. judgment rendered. might here 
stated that the defendant its answer tendered judgment for per 
cent. the amount the check. 

The defense that plaintiff was negligent presenting his check; 
that had handled the check should have could have and would 
have been presented for payment and paid before the Holland Banking 
Company closed its doors. 

January the day the check was issued and delivered, was 
Friday. According defendant’s evidence, the check was delivered 
during banking hours and could have been presented that day. After 
plaintiff left defendant’s office the day the check was issued and de- 
livered him him that the check should have been for 
$1,385.20 instead $1,374.18. With this mind mailed the check 
back defendant suggesting that what considered error cor- 
rected. Plaintiff went his home Joplin the night January 11th, 
the day the check was issued. But whether mailed the check 
Springfield Joplin was not certain. Anyway the check arrived 
defendant’s office Saturday, January 12th. Upon receipt the 
check defendant the 12th immediately mailed back plain- 
tiff Joplin reminding him $11.02 item which, according de- 
fendant, was gone over the settlement and which was deducted 
agreement. The item mentioned had its origin this way: December 
13, 1923, defendant gave plaintiff check for $98 for hauling rock. 
This included $11.02 due one Crenshaw the rock hauling. Plaintiff 
did not pay Crenshaw out the $98, and he, Crenshaw, came 
fendant for his pay, and defendant paid him. And when plaintiff and 
defendant settled January 11th this $11.02 Crenshaw item was de- 
ducted from the amount due plaintiff, leaving the net balance stated 
above. 

Plaintiff received the check back from defendant when opened his 
mail Joplin Monday morning, January 14th. Upon receipt the 
check and the explanation the 14th plaintiff the same day de- 
posited the check with the Conqueror Trust Company Joplin. The 
trust company forwarded the Union National Bank Springfield, 
and received the Union National Bank Tuesday morning 
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January 15th. The Holland Banking Company failed open for busi- 
ness the morning the 15th; hence the check was not paid. 

stated this cause was tried before the court without jury. 
declarations law were asked and none were given. such case the 
judgment should affirmed may sustained any theory sup- 
ported the evidence. Loomis Realty Co., 212 Mo. App. 147, cit. 
151, 251 735; Sidebottom Sidebottom, 215 Mo. App. 513, loe. 
cit. 522, 255 353. 

Plaintiff contends that the evidence does not support the finding 
made. Since the finding and judgment were for defendant, take the 
facts presented defendant. Had this check been presented 
the drawee bank any time prior o’clock January 14th 
would have been paid, the bank was going concern until closed 
the usual closing hour that day. defendant had taken the check 
Joplin with him and deposited his bank Saturday the 12th, 
would have, the usual course, been presented for payment Monday 
the 14th and would have been paid. Where the payee whom check 
delivered receives the same place where the bank which 
drawn located, his duty present the drawee bank before 
the closing banking hours the next business day. Wear Lee, 
Mo. 358; Rosenblatt Haberman, Mo. App. 486; Dyas Hanson, 


Corpus Juris states the rule this wise: 


well settled that, the absence special when 
the person receiving the check and the banker whom drawn are 
the same place, must presented for payment the same day, 
least the next business day after received; but where the check 
received Saturday the payee has until the close banking hours 
Monday present it. not necessary present the day 
received, except perhaps where the holder knows that the bank 
precarious 


The general rule that check should presented within reason- 
able time. reasonable time, course, depends upon the 
each particular case. But undoubtedly the rule this State, and 
generally think, that where the payee receives the check the place 
where the drawee bank located his duty present not later than 
the closing banking hours the following business day. Had plain- 
tiff observed this duty the check would have been presented and paid. 

are clear that the judgment below was correct and should 
affirmed. 

ordered. 


